DEPARTMENT
OF HEALTH

Protecting, Maintaining and Improving the Health of All Minnesotans

Electronically delivered
July 24, 2024

Administrator
Whispering Creek
102 East North Street
Janesville, MN 56048

RE: CCN: 245440
Cycle Start Date: July 16, 2024

Dear Administrator:

On July 16, 2024, a survey was completed at your facility by the Minnesota Departments of Health and
Public Safety, to determine if your facility was in compliance with Federal participation requirements
for skilled nursing facilities and/or nursing facilities participating in the Medicare and/or Medicaid
programs.

This survey found the most serious deficiencies in your facility to be widespread deficiencies that
constituted no actual harm with potential for more than minimal harm that was not immediate
jeopardy (Level F), as evidenced by the electronically attached CMS-2567 whereby corrections are
required.

ELECTRONIC PLAN OF CORRECTION (ePoC)

Within ten (10) calendar days after your receipt of this notice, you must submit an acceptable ePOC for
the deficiencies cited. An acceptable ePOC will serve as your allegation of compliance. Upon receipt of
an acceptable ePOC, we will authorize a revisit to your facility to determine if substantial compliance
has been achieved.

To be acceptable, a provider's ePOC must include the following:

e How corrective action will be accomplished for those residents found to have been affected by the

deficient practice.

e How the facility will identify other residents having the potential to be affected by the same
deficient practice.

e \What measures will be put into place, or systemic changes made, to ensure that the deficient
practice will not recur.

e How the facility will monitor its corrective actions to ensure that the deficient practice is being
corrected and will not recur.

e The date that each deficiency will be corrected.

e An electronic acknowledgement signature and date by an official facility representative.

An equal opportunity employer.
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The state agency may, in lieu of an onsite revisit, determine correction and compliance by accepting
the facility's ePoC if the ePoC is reasonable, addresses the problem and provides evidence that the
corrective action has occurred.

It an acceptable ePoC is not received within 10 calendar days from the receipt of this letter, we will
recommend to the CMS Region V Office that one or more of the following remedies be imposed:

. Denial of payment for new Medicare and Medicaid admissions (42 CFR 488.417);

. Civil money penalty (42 CFR 488.430 through 488.444).

. Termination of your facility’s Medicare and/or Medicaid agreement (488.456(b)).
DEPARTMENT CONTACT

Questions regarding this letter and all documents submitted as a response to the resident care

deficiencies (those preceded by an "F'and/or an "E" tag), i.e., the plan of correction should be directed
to:

Elizabeth Silkey, Regional Operations Supervisor
Mankato District Office

Licensing and Certification Program

Health Regulation Division

Minnesota Department of Health

12 Civic Center Plaza, Suite #2105

Mankato, Minnesota 56001

Email: elizabeth.silkey@state.mn.us

Office: (507) 344-2742 Mobile: (651) 368-3593

PRESUMPTION OF COMPLIANCE - CREDIBLE ALLEGATION OF COMPLIANCE

The facility's ePoC will serve as your allegation of compliance upon the Department's acceptance. In
order for your allegation of compliance to be acceptable to the Department, the ePoC must meet the
criteria listed in the plan of correction section above. You will be notified by the Minnesota Department
of Health, Licensing and Certification Program staff and/or the Department of Public Safety, State Fire
Marshal Division staff, if your ePoC for the respective deficiencies (if any) is acceptable.

VERIFICATION OF SUBSTANTIAL COMPLIANCE

Upon receipt of an acceptable ePoC, a Post Certification Revisit (PCR), of your facility will be conducted
to validate that substantial compliance with the regulations has been attained in accordance with your
verification.

If substantial compliance has been achieved, certification of your facility in the Medicare and/or
Medicaid program(s) will be continued and remedies will not be imposed. Compliance is certified as of
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the latest correction date on the approved ePoC, unless it is determined that either correction actually
occurred between the latest correction date on the ePoC and the date of the first revisit, or correction
occurred sooner than the latest correction date on the ePoC.

FAILURE TO ACHIEVE SUBSTANTIAL COMPLIANCE BY THE THIRD OR SIXTH MONTH AFTER THE LAS
DAY OF THE SURVEY

If substantial compliance with the regulations is not verified by October 16, 2024 (three months after
the identification of noncompliance), the CMS Region V Office must deny payment for new admissions

as mandated by the Social Security Act (the Act) at Sections 1819(h)(2)(D) and 1919(h)(2)(C) and
Federal regulations at 42 CFR Section 488.417(b).

In addition, if substantial compliance with the regulations is not verified by January 16, 2025 (six
months after the identification of noncompliance) your provider agreement will be terminated. This

action is mandated by the Social Security Act at Sections 1819(h)(2)(C) and 1919(h)(3)(D) and Federal
regulations at 42 CFR Sections 488.412 and 488.456.

Please note that this notice does not constitute formal notice of imposition of alternative remedies or
termination of your provider agreement. Should the Centers for Medicare & Medicaid Services

determine that termination or any other remedy is warranted, it will provide you with a separate
formal notification of that determination.

INFORMAL DISPUTE RESOLUTION (IDR) / INDEPENDENT INFORMAL DISPUTE RESOLUTION (lIDR)

In accordance with 42 CFR 488.331, you have one opportunity to question cited deficiencies through
an informal dispute resolution process. You are required to send your written request, along with the
specific deficiencies being disputed, and an explanation of why you are disputing those deficiencies, to:

Nursing Home Informal Dispute Process
Minnesota Department of Health
Health Regulation Division

P.O. Box 64900

St. Paul, Minnesota 55164-0900

This request must be sent within the same ten days you have for submitting an ePoC for the cited
deficiencies. All requests for an IDR or IIDR of federal deficiencies must be submitted via the web at:
https://mdhprovidercontent.web.health.state.mn.us/Itc idr.cfm

You must notify MDH at this website of your request for an IDR or [IDR within the 10 calendar day
period allotted for submitting an acceptable electronic plan of correction. A copy of the Department’s
informal dispute resolution policies are posted on the MDH Information Bulletin website at:
https://www.health.state.mn.us/facilities/regulation/infobulletins/ib0O4 8.html

Please note that the failure to complete the informal dispute resolution process will not delay the
dates specified for compliance or the imposition of remedies.
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Questions regarding all documents submitted as a response to the Life Safety Code deficiencies (those
oreceded by a "K" tag), i.e., the plan of correction, request for waivers, should be directed to:

ravis Z. Ahrens

State Fire Safety Supervisor

Health Care & Correctional Facilities

MN Department of Public Safety-Fire Marshal Division
445 Minnesota St., Suite 145

St. Paul, MN 55101

Email: travis.ahrens@state.mn.us

Web: www.sfm.dps.mn.gov

Cell: 1-507-308-4189

Feel free to contact me if you have questions.

Sincerely,

Melissa Poepping, Compliance Analyst

-ederal Enforcement | Health Regulation Division
Minnesota Department of Health

P.0. Box 64900

Saint Paul, Minnesota 55164-0970

Phone: 651-201-4117

Email: Melissa.Poepping@state.mn.us
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E 000 | Inthhal Comments E 000

On 7/15/24 to 7/16/24, a survey for compliance
with Appendix Z, Emergency Preparedness
Requirements, §483.7/3 was conducted during a
standard recertification survey. The facility was IN
compliance.

The facllity is enrolled in ePOC and therefore a
signature Is not required at the bottom of the first
page of the CMS-2567 form. Although no plan of
correction Is required, it is required that the facility
acknowledge receipt of the electronic documents.

F 000 | INITIAL COMMENTS F 000

On 7/15/24 through 7/16/24, a standard
recertification survey was completed at your
facility by the Minnesota Department of Health to
determine if your facility was in compliance with
requirements of 42 CFR Part 483, Subpart B,
Requirements for Long Term Care Facilities. Your
facility was NOT in compliance.

The facllity's plan of correction (POC) will serve
as your allegation of compliance upon the
Department's acceptance. Because you are
enrolled in ePOC, your signature is not required
at the bottom of the first page of the CMS-2567
form. Your electronic submission of the POC will
be used as verification of compliance.

Upon receipt of an acceptable electronic POC, an
onsite revisit of your facility may be conducted to
validate substantial compliance with the
regulations has been attained.

F 851  Payroll Based Journal F 851 8/2/24
SS=F | CFR(s): 483.70(q)(1)-(9)

§483.70(g) Mandatory submission of staffing

LABORATORY DIRECTOR'S OR PROVIDER/SUPPLIER REPRESENTATIVE'S SIGNATURE TITLE (X6) DATE
Electronically Signed 0//30/2024

Any deficiency statement ending with an asterisk (*) denotes a deficiency which the institution may be excused from correcting providing it is determined that
other safeguards provide sufficient protection to the patients. (See instructions.) Except for nursing homes, the findings stated above are disclosable 90 days
following the date of survey whether or not a plan of correction is provided. For nursing homes, the above findings and plans of correction are disclosable 14
days following the date these documents are made available to the facility. If deficiencies are cited, an approved plan of correction is requisite to continued
program participation.

FORM CMS-2567(02-99) Previous Versions Obsolete Event ID:9N8011 Facility ID: 00681 If continuation sheet Page 1 of 5
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Continued From page 1

Information based on payroll data in a uniform
format.

Long-term care facilities must electronically
submit to CMS complete and accurate direct care
staffing information, including information for
agency and contract staff, based on payroll and
other verifiable and auditable data in a uniform

format according to specifications established by
CMS.

§483.70(q)(1) Direct Care Staff.

Direct Care Staff are those individuals who.
through interpersonal contact with residents or
resident care management, provide care and
services to allow residents to attain or maintain
the highest practicable physical, mental, and
psychosocial well-being. Direct care staff does
not include individuals whose primary duty is
maintaining the physical environment of the long
term care facility (for example, housekeeping).

§483.70(q)(2) Submission requirements.

The facility must electronically submit to CMS
complete and accurate direct care staffing
Information, including the following:

(1) The category of work for each person on direct
care staff (including, but not limited to, whether
the individual is a registered nurse, licensed
practical nurse, licensed vocational nurse,
certified nursing assistant, therapist, or other type
of medical personnel as specified by CMS);

() Resident census data; and

(1) Information on direct care staff turnover and
tenure, and on the hours of care provided by each
category of staff per resident per day (including,
but not limited to, start date, end date (as
applicable), and hours worked for each
Individual).

F 851
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§483.70(q)(3) Distinguishing employee from
agency and contract staff.

When reporting information about direct care
staff, the facility must specify whether the
Individual is an employee of the facility, oris
engaged by the facility under contract or through
an agency.

§483.70(q)(4) Data format.
The facility must submit direct care staffing

Information in the uniform format specified by
CMS.

§483.70(g)(5) Submission schedule.

The facility must submit direct care staffing
Information on the schedule specified by CMS,
but no less frequently than quarterly.

This REQUIREMENT Is not met as evidenced
by:

Based on interview and document review, the
facility failed to submit accurate and/or complete
data for staffing information based on payroll and
other verifiable and auditable data during 1 of 1
guarter reviewed (Quarter 2, 2024), to the
Centers for Medicare and Medicaid Services
(CMS), according to specifications established by
CMS.

Findings include:

CMS PBJ (payroll-based journal) Staffing Data
Report dated Quarter 2, 2024 (January 1 - March
31) triggered for failure to have licensed nursing
coverage 24 hours/day. The infraction dates
Included: 1/28/24, 2/4/24, 2/25/24, 3/10/24,
3/24/24, and 3/31/24.

During an interview on 7/16/24 at 10:39 a.m., with

The issue In question wasn't that we
didn't have proper nursing coverage, but
rather that the file we uploaded to CMS
may not have been accurate. We
provided information showing that we met
all nursing staffing requirements

In an effort to ensure that the data we
submit Is accurate, we will take the
following steps:

1) We have contacted our payroll
provider who produces the PBJ file for us.
They have reviewed the database and
have reindexed all of the files. They
advised us to reset all nursing employees
by deleting and then re-inputting the
appropriate PBJ codes. They are
confident that this will fix the issue.

(X4) ID SUMMARY STATEMENT OF DEFICIENCIES ID PROVIDER'S PLAN OF CORRECTION (X5)
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX (EACH CORRECTIVE ACTION SHOULD BE COMPLETION
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REFERENCED TO THE APPROPRIATE DATE
DEFICIENCY)
F 851  Continued From page 2 F 851
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nursing staff scheduler (NSS)-C reviewed nursing
staff schedules for the infraction dates. On each
of the six dates, there had been licensed nurses
scheduled 24 hours/day.

During record review, timecard sheets for each of
the 10 nurses covering the 18 shifts were
reviewed and indicated the nurses who had been

scheduled had been paid for working each of the
18 shifts.

During an interview on /7/16/24 at 1:34 p.m., the
director of nursing (DON) verified the facility
always had a licensed nurse working 24
hours/day.

During an interview on //16/24 at 1:55 p.m., the
administrator was informed of the results of the
PBJ Staffing Data Report and given a copy. The
administrator stated the staffing file was
automatically uploaded to CMS, and due to the
formatting, was not able to see where a potential
problem could have occurred. The administrator
stated the facility did not use agency nurses for
staffing, and if nursing leadership worked a shift,
their hours were reflected in the data. The
administrator was not sure why there had been
Inaccurate reporting and would investigate It.

The facility Reporting Direct Care Staffing
Information (Payroll-Based Journal) policy with
revised date of August 2022, indicated direct care
staffing information was reported electronically to
CMS through the Payroll-Based Journal system.
Complete and accurate direct care staffing
Information was reported electronically to CMS
through the Payroll-Based Journal (PBJ) system
In a uniform format specified by CMS. For
auditing purposes, reported staffing information

2) After the PBJ file Is uploaded to the
CMS server, our accountant will run a
report from the CMS website breaking out
RN and LPN hours by date. He will
review the report to make sure that each
day has the appropirate nursing hours
listed.

3) An audit will be conducted after the
next two PJB reports are submitted to
verify that the information that has been
accepted by CMS is accurate. Audits will
be ongoing until reviewed at QA and a
determination has been made that they
are no longer necessary.

4) Audits will be brought to the QA
committee quarterly to discuss findings
and need for further auditing and/or
additional programming needs.

Date of completetion August 2, 2024
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DEFICIENCY)
F 851  Continued From page 3 F 851
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was based on payroll records, invoices, tied back
to a contract, or other verifiable information.
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K 000

INITIAL COMMENTS

FIRE SAFETY

An annual Life Safety Code survey was conducted
by the Minnesota Department of Public Safety,
State Fire Marshal Division on 07/16/2024. At the
time of this survey, WHISPERING CREEK was
found NOT In compliance with the requirements for
participation in Medicare/Medicaid at 42 CFR,
Subpart 483.70(a), Life Safety from Fire, and the
2012 edition of National Fire Protection
Association (NFPA) 101, Life Safety Code (LSC),
Chapter 19 Existing Health Care and the 2012
edition of NFPA 99 Health Care Facilities Code.

THE FACILITY'S POC WILL SERVE AS YOUR
ALLEGATION OF COMPLIANCE UPON THE
DEPARTMENT'S ACCEPTANCE. YOUR
SIGNATURE AT THE BOTTOM OF THE FIRST
PAGE OF THE CMS-2567 FORM WILL BE USED
AS VERIFICATION OF COMPLIANCE.

UPON RECEIPT OF AN ACCEPTABLE POC, AN
ONSITE REVISIT OF YOUR FACILITY MAY BE
CONDUCTED TO VALIDATE THAT SUBSTANTIAL
COMPLIANCE WITH THE REGULATIONS HAS
BEEN ATTAINED IN ACCORDANCE WITH YOUR
VERIFICATION.

PLEASE RETURN THE PLAN OF CORRECTION
FOR THE FIRE SAFETY DEFICIENCIES
(K-TAGS) TO:

F PARTICIPATING IN THE E-POC PROCESS, A
PAPER COPY OF THE PLAN OF CORRECTION
S NOT REQUIRED.

K 000

LABORATORY DIRECTOR'S OR PROVIDER/SUPPLIER REPRESENTATIVE'S SIGNATURE
Electronically Signed

TITLE

(X6) DATE

08/03/2024

Any deficiency statement ending with an asterisk (*) denotes a deficiency which the institution may be excused from correcting providing it is determined that
other safeguards provide sufficient protection to the patients. (See instructions.) Except for nursing homes, the findings stated above are disclosable 90
days following the date of survey whether or not a plan of correction is provided. For nursing homes, the above findings and plans of correction are
disclosable 14 days following the date these documents are made available to the facility. If deficiencies are cited, an approved plan of correction is requisite
to continued program participation.
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Healthcare Fire Inspections
State Fire Marshal Division
445 Minnesota St., Suite 145
St. Paul, MN 55101-5145, OR

By emaill to:
FM.HC.Inspections@state.mn.us

THE PLAN OF CORRECTION FOR EACH
DEFICIENCY MUST INCLUDE ALL OF THE
FOLLOWING INFORMATION:

1. A detalled description of the corrective action
taken or planned to correct the deficiency.

2. Address the measures that will be put in place
to ensure the deficiency does not reoccur.

3. Indicate how the facility plans to monitor future
performance to ensure solutions are sustained.

4. |dentify who Is responsible for the corrective
actions and monitoring of compliance.

5. The actual or proposed date for completion of
the remedy.

WHISPERING CREEK is a 1 story building with
partial basement.

The facility was constructed in 1965 and was
determined to be of Type |l (111) construction. An

addition was added in 1994 and was determined to
be type Il (111).

FORM CMS-2567(02-99) Previous Versions Obsolete Event ID: 9N8021 Facility ID: 00681 If continuation sheet Page 2 of 5
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Because the original building and the addition are
compatible construction types allowed for existing
buildings of this height, the facility was surveyed
as one building.
The building Is protected by a full fire sprinkler
system. The faclility has a fire alarm system with
full corridor smoke detection and spaces open to
the corridors that is monitored for automatic fire
department notification.
The facility has a capacity of 35 beds and had a
census of 26 at the time of the survey.
The requirement at 42 CFR, Subpart 483.70(a) is
NOT MET as evidenced by:
K374 | Subdivision of Building Spaces - Smoke Barrie K374 8/2/24
SS=F | CFR(s): NFPA 101

Subdivision of Building Spaces - Smoke Barrier
Doors

2012 EXISTING

Doors In smoke barriers are 1-3/4-inch thick solid
bonded wood-core doors or of construction that
resists fire for 20 minutes. Nonrated protective
plates of unlimited height are permitted. Doors are
permitted to have fixed fire window assemblies per
8.5. Doors are self-closing or automatic-closing, do
not require latching, and are not required to swing
In the direction of egress travel. Door opening
provides a minimum clear width of 32 inches for
swinging or horizontal doors.

19.3.7.6,19.3.7.8, 19.3.7.9

This REQUIREMENT is not met as evidenced by:
Based on observation and staff interview, the
facllity falled to test, maintain, and inspect the
smoke barrier doors per NFPA 101 (2012 edition),

VWe purchased an Overlapping Astragal
Meeting Stile to attach to the door. Thisis
a piece of steel that fills the gap that was
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Life Safety Code, sections 19.3.7 and 8.5.4 This observed during the survey.
deficient finding could have a widespread impact
on the residents within the facility. In an effort to ensure that we are providing
the safest possible environment for our
Findings Include: residents, we are taking the following
steps.
On 0/7/16/2024 between 10:00 AM and 12:30 PM,
It was revealed by observation that in the North 1) The Maintenance Director will audit the
Hall that the smoke barrier doors exhibited an gap between fire doors for the next three
alr-gap greater than 1/8 inch, which would allow months.

the passage of smoke.
2) Audits results will be brought to the QA
An interview with the Maintenance Director verified committee quarterly to discuss findings
this deficient finding at the time of discovery. and need for further auditing and/or
additional programming needs.

Date of completetion August 2, 2024

K901 | Fundamentals - Building System Categories K 901 7116/24
SS=C | CFR(s): NFPA 101

Fundamentals - Building System Categories
Building systems are designed to meet Category 1
through 4 requirements as detailed in NFPA 99.
Categories are determined by a formal and
documented risk assessment procedure performed

by qualified personnel.
Chapter 4 (NFPA 99)

This REQUIREMENT Is not met as evidenced by:

Based on a review of available documentation and The Hazard Vulnerablity Analysis was
staff interview, the faclility failed to maintain and Inadvertently removed from the Emergency
have available for review the current hazard Preparedness book. The Administrator
vulnerability analysis documentation per NFPA 99 was not in the building when the Fire
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(2012 edition), Health Care Facilities Code,
section 12.5.3.1. This deficient finding could have
a widespread impact on the residents within the
facility.

Findings Include:

On 07/16/2024 between 10:00 AM and 12:30 PM,
It was revealed by a review of available
documentation that no documentation was
presented for review associated to the current
Hazard Vulnerability Analysis for the facility .

An Interview with the Maintenance Director verified
this deficient finding at the time of discovery.

Marshall was In our building so he was not
able to iImmediately replaced it.. WWhen he
returned, he immediatley replaced the
missing copy and gave a copy to the
Health Department Surveyors.

1) Spot audits will be performed to ensure
that the Emergency Preparedness book
contains the Hazard Vulnerablity Analysis.

2) Audits results will be brought to the QA
committee quarterly to discuss findings
and need for further auditing and/or
additional programming needs.

Date of completetion July 16, 2024
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