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Tobacco Control Legal Consortium

Attorneys supporting tobacco control policy
change.
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Session Overview

 FDA Deeming Rule

e HUD’s Proposed Smoke-
Free Housing Rule

e Local Implications &
Opportunities

e Questions & Discussion
e Resources
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FDA Deeming Rule

FEDERAL REGISTER

Vol. 81 Tuesday,
Mo. 90 May 10, 2016
Part Il

Depariment of Health and Human Services

Food and Drug Administration

21 CFR Parts 1100, 1140, and 1143

Deaming Tobacco Products To Be Subject to the Federal Food, Drug, amd
Cosmetic Act, as Amended by the Family Smoking Prevention and
Tobacco Control Act, Resfrictions on the Sale and Distribution of Tebacco
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Family Smoking Prevention
& Tobacco Control Act of 2009

e Cigarettes & Smokeless Tobacco
e State & Local Authority

e “Deeming”
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“Newly Deemed” Tobacco Products

e Cigars

* Pipe Tobacco
e Hookah/Shisha
e Gels

e Dissolvables

e Electronic Cigarettes™
e All future tobacco products
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Applying the “Old” to the
“Newly Deemed”
e Manufacturer Registration
* Ingredient Reporting
 Premarket Review — “New” Tobacco Products

 Health Warnings
 Modified Risk Claims Prohibited

» "Light,” “Low™ or "Mild"™ g;2GEQN GENERAL'S WARNING:
Smoking Causes Lung Cancer,
" Heart Disease, Emphysema, And
~May Complicate Pregnancy.
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Youth Access (Federal Law)

e Minimum Sales Age e Self Service Displays

e 18 Years Old e Cigars & Smokeless: Adult-only
Facilities
e E-Cigarettes & OTPs: No Restrictions

e All Tobacco Products

e Age Verification
e Under 27
e All Tobacco Products

* Vending Machine Sales
e Adult-only Facilities
e All Tobacco Products
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Free Samples

e Cigarettes — Prohibited

e Smokeless Tobacco — Limited to “Qualified
Adult-Only Facilities”

e Cigars — Prohibited
e Other Tobacco Products (OTPs) — Prohibited
* E-Cigarettes & E-Liquids — Prohibited® =5
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HUD’s Proposed Smoke-Free
Public Housing Rule

==
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Proposed Rule

e Published November 17, 2015
e “Instituting Smoke-Free Public Housing”
e Comment period ended January 19, 2016
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Requirements

e Each public housing agency (PHA) must
implement a smoke-free policy for indoor areas
and 25 feet from buildings

e Policy must start no later than 18 months from
the effective date of the rule

 No grandfathering
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Public Housing Authorities

 Low-income housing & all necessary
appurtenances (e.g., community facilities,
public housing offices, day care centers, and
laundry rooms) thereto, assisted under the
U.S. Housing Act of 1937 (the 1937 Act)

e “Section 8” and mixed-financed
housing not covered
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Location, Location, Location

e All living units, indoor common areas in
public housing, and in PHA
administrative office buildings

e All outdoor areas within 25 feet of the
nousing and administrative office
ouildings
e PHAs may:

e Designate smoking areas

 Make the entire grounds smoke-free

)

No Smoking
within
25 feet of building
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Lit Tobacco Products

* |nvolve the ignition & burning of tobacco leaves
e Cigarettes
e Cigars
* Pipes
 Water pipes and e-cigarettes excluded
e Marijuana use not covered

e HUD Policy — may not admit new tenants
who use marijuana
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Rulemaking Timeline

Notice Of Proposed Comment Period HUD Review of Comments
RUIemak“t‘g (NPRM) e Docket opens at e HUD considers all public
Published ) Regulations.gov comments

¢ Federal Register Notice ¢ 60 to 90-day comment period ¢ No legal deadline for action
which can be extended for an
additional 30 days or more

Reviews of Final Rule Final Rule Published Possible Litigation Concerning
e OIRA must approve or suggest ¢ Federal Register Notice Final Rule

changes to Final Rule (no legal
deadline for action)

e Congressional review of “major”
rules (60 days)

® Possible challenge of Final Rule in
the courts

¢ A court may delay implementation of
the rule during litigation

PHA Implementation of Final
Rule

e HUD's proposed rule would require
PHAs to adopt smoke-free policies
within 18 months of the effective
date of final rule
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Local Implications & Opportunities

OO E- SMOKE FREE
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Questions & Discussion
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Resources

0 Poit-of-Salo Policy Tookit

The Deeming Rule Explained: What the
Public Health Community Needs to Know

Home is Where the Health Is

Public Health Law Center Webinar
May 19, 2016 — 1PM Central

HUD's Proposed Rule Restricting Smoking in Public Housing

December 14, 2015

Public I Tealth
Law Center
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Deeimng Regulatlon

The FDA fina : ttes and cigars
in addition to ¢ tes anc mokelass tobacco
0 |

Announcements

Complete Analysis of the New Deeming Regulation Now Available

On May 5, the U.S. Food & Drug Administration issued a final "deeming” regulation, which extends its authonty over tobacco products to include e-cigarettes,
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Related Topics

&) Public & Subsidized Housing

Public housing authorities, alse known as community development authorities or housing and redevelopment
authorities, are leading the way in the adoption of smoke-free policies for multi-unit properties. Hundreds of
public housing authorities across the country have adopted some form of smoking restricted policy. For
information on the types of federally-subsidized housing, read more at the U.S. Department of Housing and
Urban Development (HUD).

Smoke-free & Tobacco-free Places

Housing

Related Publications

Comments to HUD on Instituting Smoke-Free
Due to the contribution of federal funds that make the rents affordable, these properties are subject to Public Housing (2016)
additional requirements for implementing and enforcing smoke-free policies when compared with completely
market rent buildings. Generally, mere review is required before implementation of a policy, and additional

. e HUD's Proposed Rule to Restrict Smoking in
checks are in place if violations of property leases occur.

Public Housing: Talking Points {2015)

November 17, 2015: HUD Announces Smoke-Free Public Housing Rule
Smoke-Free Public Housing: Template

The U.S. Department of Housing and Urban Development (HUD) announced a proposed rule that would Comment for Proposed HUD Rule (2016)
require much of the public housing under its authority to adopt a smoke-free policy within 18 months of the
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Scott M. Kelly Darlene Huang

Staff Attorney Staff Attorney

Public Health Law Center Public Health Law Center
(651) 695-7611 (651) 695-7655
Scott.Kelly@mitchellhamline.edu Darlene.Huang@mitchellhamline.edu

Improving health through the power of law
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