	Chapter 4 - Developing the
	Statement of Need and Reasonableness

In General. This chapter will discuss:
-	When you must prepare the Statement of Need and Reasonableness;
-	The required contents of the Statement of Need and Reasonableness;
-	Where to find the form for the Statement of Need and Reasonableness; and
-	Suggestions for drafting the Statement of Need and Reasonableness.

It is a good idea to review this entire chapter before proceeding. At the end of this chapter is a checklist so you can easily note when you have completed each of the requirements for developing a Statement of Need and Reasonableness.

4.1 When the Statement of Need and Reasonableness must be prepared. Agencies must prepare a Statement of Need and Reasonableness (SONAR) on or before the signature date on the Notice of Intent to Adopt Rules. (Note that the agency must send a copy of the SONAR to the Legislative Reference Library when the Notice of Intent to Adopt Rules is mailed.) Minnesota Statutes, sections 14.131 and 14.23; Minnesota Rules, part 1400.2070, subpart 3.

4.2 The required contents of the Statement of Need and Reasonableness. The SONAR must contain a summary of the evidence and argument that the agency is relying on to justify why the rules are needed and reasonable. The information provided must be sufficiently specific to allow interested persons to prepare testimony or evidence in favor of or in opposition to the proposed rules. This includes citations to research, studies, or law the agency anticipates relying on to support the rules. It also includes any information required by statutes specific to the agency that impose extra rulemaking requirements (see, for example, Minnesota Statutes, section 115.43, subdivision 1; and section 116.07, subdivision 6). For a complete list of the required contents of a SONAR, read Minnesota Rules, part 1400.2070, and Minnesota Statutes, sections 14.131 and 14.23.

Under sections 14.131 and 14.23, the SONAR must contain a regulatory analysis that includes the following information, to the extent the agency can get this information through reasonable effort:
1.	The SONAR must describe the classes of persons who will probably be affected by the proposed rules, including those who will bear the costs of the rules and those who will benefit from the rules;
2.	The SONAR must estimate the probable costs to the agency and other agencies of implementing and enforcing the rules and any anticipated effect of the rules on state revenues;
3.	The SONAR must discuss whether there are less costly or less intrusive methods of achieving the purpose of the rules;
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4.	The SONAR must describe any alternative ways to achieve the purpose of the rules that the agency seriously considered and the reasons why they were rejected in favor of the proposed rules;
5.	The SONAR must estimate the probable costs of complying with the rules, including the portion of the total costs that will be borne by identifiable categories of affected parties, such as separate classes of governmental units, businesses, or individuals;
6.	The SONAR must estimate the probable costs or consequences of not adopting the proposed rule, including those costs or consequences borne by identifiable categories of affected parties, such as separate classes of government units, businesses, or individuals; and
7.	The SONAR must discuss any differences between the rules and existing federal regulations and specifically analyze the need for and reasonableness of each difference.

Sections 14.131 and 14.23 set out other SONAR requirements:
-	The SONAR must describe how the agency, in developing the rules, considered and implemented performance-based standards that emphasize superior achievement in meeting the agency’s regulatory objectives and maximum flexibility for the regulated party and the agency in meeting those goals.
-	The SONAR must describe the agency’s efforts to provide additional notice to persons who may be affected by the proposed rules or explain why such efforts were not made.
-	The agency must consult with Minnesota Management and Budget [formerly the Department of Finance] to help evaluate the fiscal impact and benefits of proposed rules on local governments. Contact the Executive Budget Officer (EBO) for your agency to initiate the consultation with MMB. A form for a letter to your EBO is in the appendix as FINANCE-LTR. Document this consultation in your SONAR. Do this at the same time as you send the Governor’s Office Proposed Rule and SONAR form. Send the same materials to the EBO as you send the Governor’s Office.

Part 1400.2070 requires that the SONAR contain an explanation of what effort the agency made to obtain any information that it states could not be ascertained through reasonable effort.

Section 14.127 (first enacted in 2005) requires an agency to determine if the cost of complying with proposed rules in the first year after the rules take effect will exceed $25,000 for any small business or small city. There is nothing in section 14.127 that requires the agency’s determination to be in the SONAR; however, the Rulemaking Manual Editor can think of no better place to put the 14.127 determination than in the SONAR. Section 14.127 requires that the agency make its determination before the close of the hearing record, or before the agency submits the record to the ALJ if there is no hearing. This is one to two months after the SONAR is completed. Certainly, the agency might receive input during this time that would persuade the agency to change the determination it made in the SONAR. Since the SONAR is already complete, the question becomes: how to change it? A signed SONAR is the final SONAR and it is too late to change it. Nevertheless, the agency must supplement the hearing record somehow. If this happens, the agency could issue an Addendum to the SONAR with the amended determination for lengthy changes or perhaps by a letter submitted to the ALJ. Consult with your ALJ for guidance here.

The main requirements and other details about section 14.127 are:

1.	The agency must determine if the cost of complying with proposed rules in the first year after the rules take effect will exceed $25,000 for any small business or small city.
2.	A small business is a business (either for profit or nonprofit) with less than 50 full-time employees and a small city is a city with less than ten full-time employees.
3.	The agency must make its determination before the close of the hearing record, or before the agency submits the record to the ALJ if there is no hearing.
4.	If the costs of complying exceed $25,000 for the first year after the rules take effect, then any small business or small city can exempt itself from the rules by simply filing a written statement with the agency claiming a temporary exemption from the rules.
5.	There are several safety valves or exceptions to the provisions of section 14.127, including: legislative approval of the rules; legislative funding of the compliance costs; federal mandate; good cause exemption; being the PUC; and Governor waiver. Information about any applicable exceptions should be included in the SONAR.
6.	Section 14.127 applies to any rules for which the hearing record was not closed before July 1, 2005, or, if there is no public hearing, to any rules for which the agency has not submitted the record to the administrative law judge before July 1, 2005.

4.3 Where to find the form for the Statement of Need and Reasonableness. A form for the SONAR is in the appendix as SONAR. The form is the same for all types of rulemaking procedures.

4.4 Suggestions for drafting the Statement of Need and Reasonableness. Because of 1) the variety of regulatory needs that cause an agency to propose rules, 2) the differing scope of various rules, and 3) the variety of reasons that can lead an agency to regulate different parties in different ways, there is no “cookbook” for drafting a SONAR. What follows are a few observations about writing SONARs that might help agency staff in drafting these documents.

A SONAR is supposed to explain the circumstances that have created the need for the proposed rules and why the rules are an appropriate solution for meeting the need. A SONAR need not be long, but it must articulate good reasons and evidence for proposing the rules in the way that agency staff has drafted the rules. It must tell a neutral non-expert reader, such as an Administrative Law Judge or an interested member of the public, why the agency has taken the approach proposed in the rules. Remember that the SONAR tells your story to the ALJ and the public. Therefore, you want the narrative to flow. Do not make your reader work too hard to understand your points or bog him or her down with excruciating detail. The following are general suggestions for drafting SONARs.

4.4.1 Review other SONARs. Early in the process of drafting proposed rules, locate and review SONARs drafted for other rules. If you can, look at SONARs for rules that are similar to the rules you are proposing. For example, if you are proposing rules establishing a standard of performance for one category of pollution source, review the SONAR drafted to support existing rules for a different category of pollution source. If you are amending rules, it would be helpful to review the SONAR that justified the rules you are amending. Finding SONARs for rules that bear some similarity to the rules you are proposing will assist you in determining what level of detail is required to support your proposed rules and what kind of reasoning and evidence will be required. For examples you may search the Legislative Reference Library’s website. At present, the Library is scanning its complete collection of SONARs so someday they will all available online. SONARs can be found on the web site by doing the following: Go to the Legislative Reference Library’s home page and click on the State Government link under Historical Information on the left column of links. This page should come up: http://www.leg.state.mn.us/lrl/sonar/sonar.asp


4.4.2 Statement of Need. The statement of need explains of why an agency believes that the proposed rules are necessary to address the agency’s regulatory concerns. For rules that will regulate a subject for the first time, the statement of need can often entail a long, involved explanation of a problem and the reasons that the problem needs to be addressed through rules. When established rules are being amended, however, the statement of need may simply list a few aspects of the existing rules that have become outdated or have caused problems, and explain why an amendment to the rules is needed.

If rules are being proposed to adopt federal standards that are required for Minnesota to retain delegations or authorizations to implement federal programs, for example, the statement of need can be a fairly short statement that demonstrates that the state needs to adopt the federal standards into Minnesota Rules in order to maintain equivalency with the federal standards. If rules are being proposed in direct response to a statutory mandate to do rules, you can adequately establish the need for the rules by merely quoting the statute. It is not necessary and, in many cases, not advisable to go into the reasons the statute was enacted because you would just reopen the debate on the need for the statute, which is something rulemaking is not meant to address.

Further, the statement of need for a technical amendment to rules designed to remove an ambiguity that has come up in applying and enforcing the rules could simply describe a couple of the situations that created confusion due to the ambiguity in the rules. This discussion would show that a clarification is needed. The statement of reasonableness would then explain why the agency’s proposed resolution of the ambiguity is reasonable.

As noted in section 2.3 of this Manual, it is highly recommended that you put out the effort to craft a high quality Governor’s Preliminary Proposal Form before doing the Request for Comments. If you have done this, you can use this part of the form as the first draft of your statement of need.

4.4.3 Statement of Reasonableness. This part of the SONAR explains why the approach taken in the proposed rules is a good one. In drafting the statement of reasonableness, it is often useful to begin the discussion by paraphrasing briefly the content of the proposed rule section you are discussing. One of the most common problems, however, in drafting a SONAR is a failure to go beyond paraphrasing or restating the rules to actually explaining why the agency staff chose to draft the rules with the provisions they contain. Virtually every section of a set of proposed rules reflects a decision made by staff as it undertook to solve the regulatory problem that is causing staff to write the rules. The statement of reasonableness must explain why the agency staff chose this requirement to appear in the rules rather than some other requirement. A general statement of statutory implementation will not be sufficient.


The statement of the reasons for what agency staff is proposing should not be made up solely of conclusory statements. For example, sometimes a draft SONAR will paraphrase the language of the rules and then state: “After considering various options, the agency decided that this approach is the most reasonable one.” This type of sentence is fine as a topic sentence for a paragraph that then goes on to describe exactly why the agency staff decided to proceed the way it did. It is not, however, sufficient to simply state that the agency has concluded that the rules are reasonable. An independent reader needs to see specific reasons and evidence in the SONAR why staff reached that conclusion.

Issues that come up in drafting many SONARs concern justifying the applicability section, justifying the definitions, and dealing with repetitive changes in various rules that are of a similar nature. A first draft often describes the applicability section of a set of rules and then states that it is reasonable to identify to whom the rules apply “in order to inform the public.” An applicability section is the first section of almost all proposed rules, and contains the most fundamental regulatory decision made in the rules: who must comply with the rules and who is not required to comply with the rules. The section of the SONAR demonstrating the agency’s choice of persons that rules apply to is thus one of the central parts of the SONAR, and should be thoroughly explained.

In drafting a section explaining the reasonableness of the definitions, reference to prior SONARs will provide some good sample language. More explanation will typically be required for key definitions. But for many definitions defining the term is reasonable simply because the rules make a distinction between a regulated party that fits under that definition and a regulated party that does not. For example, if rules are going to regulate a type of pollution source and are going to establish emission limitations that differ for different sizes of pollution source, the definitions might break that source into different size classifications. The SONAR for the definitions of each class of the source may just state that it is reasonable to define this term and distinguish this one size of source from another size of source because the rules establish different emission limitations for those two sizes of source. That statement justifies the reasonableness of defining the term separately. However, when the SONAR later undertakes to describe why the size cutoff was made where it is and why the emission limitations were set where they are (in discussing the emission standards portion of the rules), the agency’s reasons for the size distinctions must be fully explained and supported.

4.4.4 Justify each requirement in the rules. For requirements so obvious that no one will question them, you can do the justification in about one sentence: this provision is self-explanatory. For controversial requirements, you may need a paragraph, a page, or several pages of justification. The amount of justification you put into the SONAR for a specific requirement depends directly on your judgment of the anticipated controversy and the sophistication or complexity of the factors involved in your analysis.


To justify each requirement in the rules, it is advisable to go subpart by subpart. At other times, it is advisable to justify topic by topic. Note that there is a lot of writer’s license in how you write the SONAR. You need at least minimal justification for each requirement, but exactly how you do it is up to you. In case a requirement gets challenged, you want to have at least enough to hang your hat on. This will give you something to expand on in your response to comments.

One common approach to writing the justification for all requirements in the rules is to first look at justifying each requirement separately. This would mean justifying each subpart and each item separately, and sometimes even justifying each requirement within a subpart or item separately. Sometimes, the justifications for related provisions are very similar. In this case, group the provisions in the SONAR and give the main part of the justification once and perhaps just add a sentence for each separate provision that ties it to the main justification.

4.4.5 Approaches to drafting the SONAR. To accomplish the task of drafting a SONAR, one or both of the following suggestions might be helpful: first, when you are drafting the proposed rules, make notes of why you drafted the proposed rules the way you did. Often, the proposed rules draft will be hammered out informally. The hammering out might take place in discussions with staff who have helpful expertise, policy meetings of agency management or its governing board that determine the agency’s future direction, and meetings of a technical advisory committee. Therefore, at least noting the reasons that the agency is proceeding in various ways as the proposed rules are developing is very important. Otherwise, you might forget some of the reasons that persuaded you to write the rules the way that you did when you start to draft the SONAR a few months later. In the time taken to think through and draft proposed rules, your reasoning as the rules’ author becomes obvious or you become used to expressing your reasons in a shorthand fashion. Then, when you later begin to draft the SONAR, fully explaining all that reasoning again and presenting it step-by-step can be difficult. One experienced rule writer’s suggestion for keeping track of your notes is to maintain two computer copies of your current rules draft, one on which you keep notes related to the need and reasonableness requirements. Often, just a few words or phrases are enough to jog the memory when it comes time to complete the SONAR.

A second approach that might assist you in drafting a SONAR is to start drafting the SONAR by justifying the reasonableness of the sections that form the core requirements of the proposed rules. In other words, instead of starting with an introduction, a statement of need, a general statement of the reasonableness of the rules as a whole, trudging through the definitions and then some of the more peripheral requirements of the rules before you get to the core requirements, you start instead by justifying the main requirements that you want to impose on the regulated parties. Often, when that more focused work is done, it is easier to draft a short introduction to the SONAR and a short statement of why the rules as a whole are reasonable. Starting from the core rules requirements and working out from that core to draft a complete SONAR is almost certainly easier than trying to proceed linearly from the SONAR form’s start to finish.

The best time to start polishing a SONAR section is when the proposed rule text is in pretty good shape. Working and reworking a section of the SONAR is not helpful, if a midstream basic policy change reverses the initial approach. Conversely, it is important to not completely finish the proposed rules, and then think that you can just sit down and write out the SONAR over the weekend. The SONAR is a lot of work and the act of writing down and explaining the reasons for the chosen approach forces you to think through the rules in a different way than you have thought about them before. This can often lead to changes in the rules wording.

Another experienced rule writer’s approach is to draft a relatively complete statement of need at the very start of the rulemaking project. This will memorialize the problems and reasons that you need to do rules. This also forces you and management to articulate and defend why you are opening the rules, which creates a real sense of purpose and a focus for drafting the rule requirements that will resolve the problems. Again, drafting the memo to the Governor’s Office before the Request for Comments prompted this insight.

4.4.6 Get information from an advisory committee to draft the regulatory analysis and the cost determination. The agency has to use reasonable methods to get the information required for the regulatory analysis under sections 14.131 and 14.23. A broadly representative advisory committee is, in many cases, your best source of information for doing the regulatory analysis. Ask advisory committee members to identify costs, benefits, parties affected, and other regulatory analysis factors. Also, ask advisory committee members for suggestions on performance-based standards per sections 14.002 and 14.131. These are standards that would emphasize both superior achievement in meeting the agency’s regulatory objectives and maximum flexibility for the regulated party and the agency in meeting those goals. Similarly, the advisory committee will likely have valuable information and insight into the regulatory analysis and cost determination the agency needs to make under section 14.127. If the advisory committee comes up with nothing about costs, having them say so adds to your authority as you write the SONAR. If you simply receive no response, that too is significant. Ask these questions early. Also, run advisory committee opinions through your own filter to make sure they make sense and are balanced. Finally, review section 3.2.5 of the Manual and consider distributing ADV-COMM, as you have adapted it to fit your circumstances, to the advisory committee.
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Date Done	    Item

-----------	    4  This entire chapter reviewed before proceeding.

-----------	    4.1  Timing requirements met.
    - SONAR prepared before publication of Notice ordered in State Register.

-----------	    4.2  SONAR requirements met.
    - a summary of the agency’s evidence to justify need and reasonableness.
    - a regulatory analysis that describes or estimates, through reasonable effort:
1.	the classes of persons who will probably be affected;
2.	agency’s probable costs & any anticipated effect on state revenues;
3.	less costly or less intrusive methods to achieve the rules’ purpose;
4.	other ways of achieving the rules’ purpose seriously considered by the agency;
5.	probable costs of complying with the rules, including the portion of the costs that will be borne by identifiable categories of affected parties;
6.	probable costs or consequences of not adopting the proposed rules, including those borne by identifiable categories of affected parties; and
7.	differences between the rules and existing federal regs.
    - describe agency consideration of performance-based rules.
    - describe agency efforts to provide additional notice to affected persons.
    - explain agency effort to obtain any information that could not be ascertained
       through reasonable effort.
    - consultation with MMB on local government impact.
    - 14.127 analysis about costs to small business and or cities.
    - 14.128 determination about whether local governments will have to amend an          ordinance or regulation to comply with the proposed rules.
    - list of the agency’s witnesses for the hearing

-----------	    4.3  SONAR drafted using SONAR form.

-----------	    4.4  Suggestions for drafting the SONAR reviewed.
    -  4.4.1  Review other SONARs.
    -  4.4.2  Statement of Need.
    -  4.4.3  Statement of Reasonableness.
    -  4.4.4  Justify each requirement in the rules.
    -  4.4.5  Approaches to drafting the SONAR.
[bookmark: _GoBack]    -  4.4.6  Get info from advisory committee for regulatory analysis.
