[bookmark: _GoBack]	Chapter 9 - Adopting Rules With A Hearing

In General. This chapter tells you what to do after the 30-day comment period has ended and your agency will adopt the rules with a public hearing. It is a good idea to review this entire chapter before proceeding. At the end of this chapter is a checklist so you can note when you have completed each of the required steps for adopting rules with a hearing.

9.1 Preparation for the hearing.

9.1.1 Schedule meetings for immediately after the hearing; clear your calendar. Time is of the essence after the hearing. It is absolutely essential to meet with agency decision makers as soon after the hearing as possible to get a preliminary decision on the agency’s response to comments made at the hearing. (If your agency’s standard practice is to have the agency’s Assistant Attorney General (AG) review and sign off on rules projects, then be sure to consider including the AG at this point in the process as well.) If you wait to do all of the work of preparing your response until near the end of the post-hearing comment period, there will not be time to complete the response. If you do not take care of these decisions right away, it will be almost impossible to get your response done by the deadline.

As noted in the chapters on giving Notice of Hearing and giving Dual Notice, at the time of scheduling the hearing date, check with agency decision makers not only about their availability to be at the hearing, but also their availability immediately after the hearing to discuss the issues raised at the hearing. Also, clear as much of your calendar as possible for the length of the comment period after the hearing. It takes more time than you can imagine to prepare your response to comments on the rules.

9.1.2 Notify the ALJ. If your hearing follows publishing a Dual Notice, let the Administrative Law Judge (ALJ) know that the hearing will be held as scheduled. At this time, you can ask the ALJ whether you can use the documents already on file with the Office of Administrative Hearings (OAH) to introduce into the record at the hearing as exhibits. These documents are the proposed rules and the Statement of Need and Reasonableness (SONAR).

9.1.3 Make copies of the Rules and SONAR to distribute at the hearing. OAH Rules, part 1400.2220, subpart 2, requires that the agency have copies of the proposed rules and the SONAR available at the hearing. Make sufficient copies for the anticipated attendance at the hearing.

9.1.4 Prepare documents to submit into the record. OAH Rules, part 1400.2220, subpart 1, requires the agency to place into the hearing record the following documents:
A.	the Request for Comments published in the State Register;
B.	the Petition for Rulemaking, if the rules were proposed in response to it;
C.	the proposed rules, including the Revisor’s approval;
D.	the SONAR;
E.	a copy of the transmittal letter or a certificate showing that the agency sent a copy of the SONAR to the Legislative Reference Library;
F.	the Notice of Hearing or Dual Notice as mailed and as published in the State Register;
G.	the Certificate of Mailing the Notice of Hearing and the Certificate of Accuracy of the Mailing List;
H.	a Certificate of Additional Notice, if given, or a copy of the transmittal letter;
I.	any written comments on the proposed rules received by the agency during the comment period;
J.	if the Chief ALJ has authorized the agency to omit from the Notice of Hearing published in the State Register the text of any proposed rules, a copy of the document authorizing the omission; and
K.	any other document or evidence to show compliance with any other law or rule which the agency is required to follow in adopting these rules. Examples include Minnesota Statutes, section 3.9223, subdivision 4 (council of Chicano/Latino people), section 14.111 (farming operations), section 14.116 (notice to Legislators), section 14.127 (compliance costs, if you have not addressed this requirement in your SONAR), and section 14.131 (consultation with MMB, formerly Finance).
[Note: OAH does not accept electronic filings so you must submit the file documents in paper.] 

Note: Since 2004, the State Register has published primarily electronic editions and printed only a very small number of paper copies. To get a paper copy of your notice to submit to OAH, print a copy from the State Register web site: http://www.comm.media.state.mn.us/bookstore/state_register_archives.asp

Preparing an exhibit list and attaching exhibit labels to the documents before the hearing will make things go more smoothly at the hearing. Ask the ALJ if he or she has a preference for the type of label and whether and how to mark the labels. Some ALJs prefer numbers instead of letters for identifying the exhibits.

9.1.5 Prepare a summary to read at the hearing. For most rules, a five- to ten-minute presentation is sufficient. The summary would be a condensed version of certain sections of the SONAR, including the sections that give general background. The summary should also include a description of the rules and a short discussion of any controversial areas in the rules. Print the summary double-spaced for ease of reading at the hearing. A four- or five-page summary is probably sufficient unless the rules are extremely complex or unless you know there will be opposition to the rules that you want to counter by putting on witnesses, submitting additional exhibits, or performing demonstrations.

9.1.6 Prepare agency staff and agency AG for the hearing. Shortly before the hearing, send a memo to and, if possible, meet with agency staff who will be at the hearing. If the agency wants its AG to attend the hearing, include the agency AG in the memo and staff hearing. The memo and meeting should cover the points made in section 9.2, namely, what to say and what not to say at the hearing, take copious notes, and arrange to meet immediately after the hearing. Let them know what to expect regarding the hearing and answer any of their questions. Do a dress rehearsal with agency staff if you feel it would be worthwhile. A form for the memo is in the appendix as STAFF-HR.

9.1.7 Decide on any proposed rule changes you want to announce at the hearing. During the 30-day comment period, you might receive comments that will persuade your agency to make rule changes. You might also discover the need to make some minor corrections to the rules. If this is the case, you should announce at the rule hearing that you intend to make these changes or that you are strongly considering making these changes and that you invite comments. You should have copies of the intended changes available to introduce into the record and to distribute to persons attending the hearing.

When controversial issues come up during the 30-day comment period, you should consider notifying the Governor’s Office. Per the Governor’s Office 9/21/11 rules review policy, GOV-PLCY:

“The Governor’s Office recognizes that agencies cannot predict all controversies at the outset of a rules project. As a result, the agency should use its judgment to send issues to the Governor’s Office for review throughout the process. Additional review might be necessary if a rule suddenly becomes controversial. If the agency believes that an issue or proposed change might be in conflict with the Governor’s beliefs and principles, the agency should notify its Policy Advisor..”

9.1.8 Set the room up for the hearing. [New in 2009] In most cases, agencies will have to physically set up the hearing room. You will need places for the ALJ, agency staff, speakers, audience, and court reporter (if you choose to hire one). Estimate your likely number of attendees. Remember to check for accessibility in case you need to make accommodations for disabilities. A suggested room arrangement is included in the appendix as HEARING ROOM SETUP.

9.2 At the hearing and immediately after.

9.2.1 What to say and what to not say at the hearing. At the hearing, agency staff should not answer questions that would set agency policy. You may answer questions that would clarify a person’s misunderstanding about the proposed rules, but be careful not to agree to policy suggestions that are not already in the proposed rules. A recommended standard response to a policy suggestion is that the agency will take the suggestion under consideration and will issue a decision in the agency’s letter to the ALJ at the end of the post-hearing comment period. Also, keep in mind that this is the public’s opportunity to present its case to the ALJ. The agency has already spoken in the SONAR. Resist any urges to contradict or rebut public comments, as difficult as this may be. Remember you will have the rebuttal before the record closes.

9.2.2 Copious notes or court reporter. At least two or three agency persons should take copious notes on all testimony given at the hearing. The notes should identify the speaker’s name and affiliation and summarize the testimony and any suggestions made. The notes should include the note taker’s recommendation as to the agency’s opinion or position on the issues raised. It is important that each person take complete notes so that you do not miss anything when you submit the agency’s response.

Immediately after the hearing, give the notes to support staff to transcribe. The notes should be transcribed in numerical order of the rule part discussed. Ideally, this transcribing will be done within a day or two.

There might be situations in which you would want a court reporter to attend and transcribe the hearing. Note that the agency would have to pay for the court reporter. Therefore you need to balance the cost of the court reporter against the benefits of having an immediate and complete written record of the hearing.

9.2.3 Meet with agency decision makers ASAP after the hearing. At this time, discuss each of the issues raised at the hearing and decide on a tentative response. The purpose in meeting ASAP after the hearing is to maximize the amount of time available for drafting the agency’s response to comments. Therefore, if possible, meet immediately after the hearing.

9.3 The agency’s response to comments in the hearing record.

9.3.1 The comment period and the rebuttal period. Following the hearing, there is a comment period that lasts for five working days. This comment period can be extended to 20 calendar days, if ordered by the ALJ. The agency and interested parties can submit written comments or responses to comments in the hearing record during the comment period.

After the comment period, there is a five-working-day rebuttal period, when the agency and interested persons can respond in writing to comments and information submitted during the comment period. No new evidence may be submitted during the rebuttal period. These time periods are set out in Minnesota Statutes, section 14.15, subdivision 1, and further elucidated in OAH Rules, parts 1400.2230, 1400.2530, and 1400.2540.

9.3.2 What to include in the comment period. Minnesota Statutes, section 14.15, subdivision 1, would lead one to believe that the agency’s response and any intended changes to the rules should be submitted during the 5-day rebuttal period. In actual practice, the agency may submit its response and any intended rule changes during the comment period. In addition, particularly if the comment period is extended, the agency may choose to respond to information or comments submitted earlier in the comment period. Some ALJs prefer a preliminary agency response (including any intended rule changes) by the end of the comment period to allow affected persons to react to the agency’s intended rule changes, particularly with respect to controversial issues. After considering any reactions, the agency would submit a final response before the end of the rebuttal period. In any event, ask the ALJ for his or her preference on the timing of the agency’s response and tell the ALJ your preference. There are probably several ways to accomplish the agency’s response. You should seriously consider the ALJ’s preference.

9.3.3 Complete a draft of the agency’s preliminary response ASAP. This preliminary draft should be completed within two or three days of the hearing! HR-RSPNS is one possible framework. Use your transcribed notes from the hearing, making separate headings for each rule part discussed. After your summary of the comments made on each part, put the tentative reaction decided on at the meeting with agency decision makers, including any changes the agency intends to make in the proposed rules. For each intended change, the letter should justify the change and state why the change would not make the adopted rules substantially different from the proposed rules. ASAP give a copy to all agency personnel involved in the rules for their review and to all agency decision makers for their review and approval.

9.3.4 Monitor post-hearing comments. At several points during the post-hearing comment period, call the ALJ to find out the nature of the written comments submitted. If necessary, get copies of these comments. The ALJ will usually fax copies upon request. If there are any major unexpected comments, discuss them immediately with agency decision makers. If you choose, update the agency’s preliminary response letter as needed to respond to these comments. Near the end of the comment period, contact the ALJ one last time about comments submitted.

9.3.5 Meet with agency decision makers near the end of the comment period; finalize agency’s preliminary response. After contacting the ALJ one last time about comments received by the ALJ, it is necessary to again meet with agency decision makers to make final decisions about the agency’s preliminary response letter, including any changes the agency intends to make to the proposed rules. It is absolutely essential that you prepare a complete draft of the preliminary response letter before this meeting so that the letter can be finalized immediately after the meeting. Immediately after the meeting, finalize the letter and have it signed by the appropriate agency person.

9.3.6 Rebuttal period response. You should continue to monitor the comments received by the ALJ during the rebuttal period. The rebuttal period allows the agency to respond to any new information or comments not previously responded to and to propose final changes to the rules. No new evidence can be submitted during the rebuttal period. The agency’s final response letter should build off of the preliminary response letter. In some cases, the letter may contain the simple statement that the agency’s preliminary response letter contains the agency’s final responses to comments. If you have responses or intend to make changes in addition to those in your preliminary response letter, then you should include the rationale for these intended changes; a description of the intended changes; and a discussion on why the intended changes will not make the adopted rules substantially different than the proposed rules.

9.3.7 Submitting the agency’s responses; timing and method of delivery. The agency must file its preliminary response during the comment period and its final response that is filed during the rebuttal period, so that OHA receives it by 4:30 p.m. on the respective due dates. The agency must therefore complete it responses early on the due dates so that they can be delivered to OAH offices in St. Paul by 4:30 p.m. without risk of a heart attack or a traffic accident. Note also the agency may file documents with OAH by fax; the agency must then forward the original signed document to OAH within five days. For those who have a high stress tolerance, OAH Rules, part 1400.2030, subpart 3, provides that if a fax transmission is commenced before 4:30 p.m. on the due date, it is deemed to have been timely filed.

9.3.8 OAH information. If you have questions about the rulemaking process or wish to deliver the agency response personally to OAH, refer to OAH-INF in the appendix for the location of and general information about OAH.

9.4 The ALJ Report. After the post-hearing comment period and rebuttal period close, the ALJ has 30 days to complete the hearing report, unless the Chief ALJ orders an extension. Minnesota Statutes, section 14.15, subdivision 2. The huge majority of reports are completed within 30 days. The ALJ can do several things in the report. These include:
-	Approve all or portions of the rules.
-	Disapprove all or portions of the rules.
-	Make suggestions for the agency to consider.

If the ALJ disapproves the rules, the Chief ALJ reviews the rules and issues a report in addition to the ALJ Report. The Chief ALJ has ten days to do this.

9.5 Decide how to proceed; get agency and Governor approval. After you receive the ALJ Report, identify options based on the ALJ’s findings and recommendations. Within those options, decide how to proceed and get approval to do so from agency decision makers. How you go about getting approval within your agency is as individual as your agency. Some agencies have formal routing processes and sign off sheets to document approval by all persons in the chain of command. Other agencies are satisfied by verbal approvals followed by the commissioner signing the Order Adopting Rules. An agency that is a multi-member board will need to follow board procedures, which usually means passing a formal resolution adopting the rules and authorizing a person to sign the Order Adopting Rules. A form for such a board resolution is in the appendix as BD-ADPT. The Editor adapted this from the recommended form from the now-repealed AG Rules, part 2010.9925.

After you decide on the final rules, you need to get approval from the Governor’s Office. Per the Governor’s Office 9/21/11 rules review policy, GOV-PLCY:

[The Governor’s Final Form [GOV-FNL]] notifies the Governor’s Office of any new information or late changes. This last notification gives the Governor’s Office a final opportunity to make changes before only having the option of veto. The Governor’s Office is seeking information describing any late controversies that might have arisen since the agency submitted the Proposed Rule and SONAR Form. The Final Rule Form requests information on any changes to the previously submitted draft rules. Also, if a hearing were requested, information as to why it was requested. The timing for submitting the Final Rule Form varies, depending on the type of rulemaking the agency is doing.

When the agency is adopting rules after a hearing: the agency must submit the completed Final Rule Form to the Office of the Governor before the agency submits its signed Order Adopting the Rules to OAH. The agency must explain why a hearing was requested and attach a copy of the Administrative Law Judge Report. The agency must also explain any changes made in response to the ALJ Report, including any large deletions from the rule. The Policy Advisor will direct any concerns the Advisor might have directly to the agency. Upon final approval of the rule by the Policy Advisor, the Legislative Coordinator will contact the agency and inform them it may formally submit the signed Order Adopting Rules to the OAH.

* * * 

. . . If the proposed rule remained substantially unchanged from the SONAR stage, final review of the rule should take less than a week. If the agency hasn’t received a communication by the 7th day after the Governor’s Office received the above information, the agency should contact the Legislative Coordinator for a status report.


Rulemaking Manual Editor’s Note: There are several problems with the statutes and rules governing the remainder of the process for adopting rules after a hearing. These statutes and rules contain conflicts, are not perfectly clear, and do not completely cover all common situations. The process outlined in sections 9.6 to 9.9 current OAH and the Revisor’s interpretation and practice to complete the adoption of your rules after a hearing. OAH and the Revisor’s Office are both working to further clarify this process. Here are some of the conflicts and gaps in the process: 
-	Minnesota Statutes, section 14.08, paragraph (b), conflicts with section 14.16, subdivision 1, regarding obtaining final, certified rules drafts from the Revisor and filing them with the Secretary of State. Section 14.16 contemplates the agency will obtain certified rules drafts from the Revisor and then file them with the Secretary of State, which the agencies used to do. Section 14.08, however, requires the Chief ALJ to obtain the certified rules from the Revisor. OAH Rules, part 1400.2240, subpart 10, requires OAH to file the certified rules with the Secretary of State.
-	OAH and the Revisor resolved the conflict by OAH’s filing the certified rules with the Secretary of State as per section 14.08 and part 1400.2240.
-	Also, OAH now gets rules certified for filing with the Secretary of State from the Revisor, which OAH will file with the Secretary of State. In the past, the agency had done both of these things. These changes are so that OAH does one last review of the rules to ensure that the agency correctly follows the last steps of the process.

9.6 Obtain approved rules draft from the Revisor. Shortly after the Notice of Intent to Adopt is published, the Revisor will send you a “stripped” version of your proposed rules with all stricken text deleted and all new text incorporated. You can use the stripped version to indicate any changes you intend to make to the proposed rules.
-	If you don’t make any changes to the proposed rules, you may use the stripped version.
-	If you make any changes to the proposed rules for any reason, ask the Revisor to make the changes and to tell you if the rules will be approved as to form when the Chief ALJ requests certified copies.
*	The Revisor will take your request on paper, by fax, by e-mail, and sometimes by phone.
**	This doesn’t fit exactly within the statutory framework of section 14.08, paragraph (b), when the agency submits a copy of the adopted rules to the Chief ALJ and the Chief ALJ then makes a request to the Revisor for certified copies. The potential problem that this presents is that the agency will do everything necessary to adopt the rules, submit them to the Chief ALJ, and only then find out that the rule changes do not meet with the Revisor’s approval. This would mean that the agency would have to make further changes to the rules to get the Revisor’s approval, redraft the Order of Adoption and get it re-signed, and then again go through the process of submitting the rules to the Chief ALJ. It only makes sense for the agency to get the form of any rules changes correct in the first place. This means you will need a Revisor’s certified copy for doing this.

9.7 Adopt the rules. Exactly how you proceed depends on the findings in the ALJ Report and on whether you want to make changes other than those approved by the ALJ. The various possibilities are set out in sections 9.7.1 to 9.7.3. Minnesota Statutes, section 14.15, subdivision 2, states that the agency has to wait at least five working days after the report is issued before taking any action on the rules. (This limitation appears only to apply to the first issuance of the report; if your rules are disapproved and you correct the reason for the disapproval, you might be able to act on the rules immediately after getting the Chief ALJ’s advice, but you should check with the Chief ALJ to make sure it is okay.) The commissioner (or other person authorized to adopt the rules) must sign an Order Adopting Rules. The requirements for the Order are contained in OAH Rules, part 1400.2090. A form for the Order is in the appendix as ORD-ADPT. To draft this form, the recommended form from OAH Rules, part 1400.2560, was used and practice tips were added. The form for the Order is designed to be a checklist to meet the requirements of part 1400.2090. A form with sample findings for making changes to the proposed rules is in the appendix as SMPLFNDS.

9.7.1 To adopt proposed rules approved by the ALJ and changes to the proposed rules approved by the ALJ: If the ALJ has approved your proposed rules and you are either making no changes to the proposed rules or the ALJ has approved all changes in the ALJ report, you can adopt your rules directly. Draft the Order Adopting Rules using ORD-ADPT as follows:
-	Customize finding 1 for your agency and this rulemaking.
-	In finding 2, delete everything before the “OR.” Then use the sentence after the “OR,” namely, “The Department adopts the Administrative Law Judge’s Report dated [date] and incorporates the Report into this Order.” Then, delete the optional clause “, except as described below” at the end of the sentence.
-	Delete finding 3.
-	Renumber findings 4 and 5.
*	Note: when the ALJ Report approves the agency’s proposed changes to the proposed rules, no special findings are necessary.

Then have the commissioner (or other authorized person) sign the Order Adopting Rules.

9.7.2 To adopt changes to the proposed rules other than those approved by the ALJ: If the agency wants to make changes to the proposed rules other than those that the ALJ or Chief ALJ approved, the agency should submit the documents listed in OAH Rules, part 1400.2240, subpart 5 to the Chief ALJ. These documents are:
-	the rules as proposed;
-	the agency’s proposed Order Adopting Rules;
-	the proposed rules showing the agency’s proposed changes; and
-	any other part of the hearing record requested by the Chief ALJ. 
Ask the Revisor to prepare a draft with the changes and to tell you if the rules will be approved as to form when the Chief ALJ requests certified copies. A form letter asking the Chief ALJ to review changes other than those approved by the ALJ is in the appendix as CHNG-OTH.

Note: OAH Rules, part 1400.2240, subpart 5, applies to changes other than those recommended by the ALJ or Chief ALJ. There is nothing in chapter 14 or chapter 1400 that speaks directly to changes that are recommended, but not approved, by the ALJ or Chief ALJ. The Editor therefore recommends following this procedure for recommended changes, unless OAH advises otherwise.

To draft the Order Adopting Rules, use ORD-ADPT as follows:
-	Customize finding 1 for your agency and this rulemaking.
-	In finding 2, delete everything before the “OR.” Then use the sentence after the “OR,” namely, “The Department adopts the Administrative Law Judge’s Report dated [date] and incorporates the Report into this Order.” Also, keep the optional clause “, except as described below” at the end of the sentence.
-	Add an additional specific finding for each change you make. Use the suggestions in finding 3 — explain the change, why the change is reasonable, and why the change does not make the rules substantially different.
-	Renumber findings 4 and 5, as appropriate.

When the ALJ Report goes beyond the rule changes proposed by the agency and includes a statement such as: “The agency might consider rewording the language to clarify that . . . ,” these statements are considered the ALJ’s recommendations. The agency may chose to follow the ALJ’s recommendations, but it is not required to do so. If you choose not to follow an ALJ recommendation, you do not need to address this in your Order. Having said that, if you are going to reject the ALJ’s recommendation on a significant or controversial issue, it is nevertheless a good idea to discuss your reasons for rejecting the recommendation.

The Chief ALJ has ten days to make a written decision, per OAH Rules, part 1400.2240, subpart 5. If the Chief ALJ approves the changes, you can proceed to adopt the rules by having the commissioner (or other person authorized to adopt the rules) sign the Order Adopting Rules.

9.7.3 If the rules are disapproved: If the ALJ disapproves the rules, the rules go to the Chief ALJ for further review. If the Chief ALJ disapproves the rules, he or she must explain why and tell the agency what changes are necessary for approval. The agency then may: (1) make the suggested changes or other changes to address the reasons for disapproval and resubmit the rules to the Chief ALJ; (2) ask the Chief ALJ to reconsider the disapproval; or (3) end the rule proceeding. OAH Rules, part 1400.2240.

If you choose to make the suggested changes or other changes to address the reasons for disapproval, first ask the Revisor to prepare a draft with the changes and to tell you if the rules will be approved as to form when the Chief ALJ requests certified copies. Then submit the changed rules to the Chief ALJ, requesting review of the changes, as necessary for approval. A cover letter for this is in the appendix as CHNG-DIS. The Chief ALJ must review and approve or disapprove the changed rules or a request for reconsideration within five working days after receiving it. OAH Rules, part 1400.2240, subpart 4. If the Chief ALJ approves, you can proceed to adopt the rules.

To draft the Order, use ORD-ADPT as follows:
-	Customize finding 1 for your agency and this rulemaking.
-	In finding 2, delete everything before the “OR.” Then use the sentence after the “OR,” namely, “The Department adopts the Administrative Law Judge’s Report dated [date] and incorporates the Report into this Order.” Also, keep the optional clause “, except as described below” at the end of the sentence.
-	Add an additional specific finding for each change you make. Use the suggestions in finding 3 — explain the change, why the change is reasonable, and why the change does not make the rules substantially different.
-	Renumber findings 4 and 5, as appropriate.

Then have the commissioner (or other person authorized to adopt the rules) sign the Order. Then, e-mail or fax the signed Order to OAH.

For disapprovals based on need and reasonableness or substantial difference, there are additional procedures available to the agency to adopt the rules:

9.7.3.1 If the rules are disapproved based on Need and Reasonableness: If the Chief ALJ disapproves the rules because the agency has not shown them to be needed and reasonable, and if the agency chooses not to follow the Chief ALJ’s recommended corrections, statute allows the agency may adopt the rules after submitting them to the Legislative Coordinating Commission (LCC) and the House and Senate Governmental Operations Committees for review under Minnesota Statutes, section 14.15, subdivision 4. This course requires careful political consideration. If anyone has experience or wisdom to add to this section, the editor would welcome your contribution. 

9.7.3.2 If the rules are disapproved based on substantial difference: If the Chief ALJ disapproves the rules because they are substantially different than the proposed rules, the agency may adopt the portions of the rules that are not substantially different (OAH Rules, part 1400.2240, subpart 7), may start a new rule proceeding to adopt the substantially different rules, or may proceed under OAH Rules, part 1400.2110. The procedure to adopt substantially different rules is set out clearly in part 1400.2110 and is not repeated in this Manual.

9.8 Submit copy of signed Order to OAH; OAH files rules with the Secretary of State. Your agency has finally adopted the rules. Now what? In a change from past procedures, OAH wants agencies to confirm that the Order Adopting Rules has been signed in all cases. You can do this by faxing or e-mailing a signed copy to OAH.

OAH will then request from the Revisor certified copies of the rules, approved for filing with the Secretary of State. Section 14.08, paragraph (b). Upon receipt of the copies, OAH will file four copies with the Secretary of State (Election Division at 651/215-1440). Minnesota Rules, part 1400.2240, subpart 10. The Secretary of State will stamp all four copies as filed, keep one, and forward the other three to the Revisor, the Governor, and the agency. Include your copy in the Official Rulemaking Record.

9.9 Give notice of filing and obtain Notice of Adoption. OAH will notify the agency on the day it files the rules with the Secretary of State. Minnesota Statutes, section 14.16, subdivision 1, requires the agency to give notice of the filing with the Secretary of State on the same day that the rules are filed. Whom do you send the Notice of Filing to? Look on the ALJ’s hearing register and see which persons checked the column to be notified of this filing. Also, send the Notice to any persons who have notified the agency directly that they want to get this Notice. Forms for the Notice and for the certificate showing the agency sent out this Notice are in the appendix as NTC-SECY and CRT-SECY.

When the Revisor receives the filed copy from the Secretary of State, it is the Revisor’s standard practice to prepare the Notice of Adoption and send you copies without your making any request. One copy of the Notice of Adoption is for you to send to the State Register for publication and the other is for the Official Rulemaking Record. If time is of the essence you should notify the Revisor of that so they expedite the notice. Also, note that the Revisor usually sends the Notice of Adoption to the agency contact person listed in the Notice of Intent to Adopt. If this is someone other than you, alert this person to give you the Notice of Adoption as soon as it arrives.

9.10 Publish the Notice of Adoption; deadlines. See ST-REG in the appendix for information on how to publish in the State Register. The rules become effective five working days after the State Register published the Notice of Adoption, unless the rules specify a later effective date.

9.10.1 Submit to State Register within 180 days. The agency must submit the Notice of Adoption to the State Register within 180 days after the ALJ Report is issued or the rules are automatically withdrawn. If you miss the deadline, the rules cannot be adopted unless you commence and successfully complete a new rulemaking proceeding. The 180 days does not include days needed for Chief ALJ or the LCC review or because the Legislature delayed adoption of the rules. Minnesota Statutes, sections 14.126 and 14.19. It is important to not tempt fate by letting final adoption of rules get close to using up the 180 days allowed. This time can get eaten up quickly when you are grappling with changes to complex and controversial rules.

9.10.2 State Register lead time. The State Register publishes on Mondays. A publication order for a Notice of Adoption must be received by the State Register by 12:00 noon on the Wednesday 12 days before the publication date. Only in rare circumstances, and if the State Register editor approves in advance, will you be allowed to bring in your publication order a day or two later than the deadline. Also, be careful if there is a holiday between the order date and the publication date because this will sometimes move up the State Register deadline.

9.10.3 Governor Veto. After the Governor receives a copy of the adopted rules, the Governor may veto the rules. To veto the rules, the Governor must submit a notice of the veto to the State Register within 14 days of receiving the rules from the Secretary of State. A veto is effective when the veto notice is submitted to the State Register. Minnesota Statutes, section 14.05, subdivision 6.

9.10.4 When to publish the Notice of Adoption. Even though the statute is silent on whether the agency must wait for the Governor to act before publishing its Notice of Adoption, the Editor highly recommends that the agency wait to submit its Notice of Adoption to the State Register for publication until after the agency is certain the Governor will not veto the rules.

9.11 Prepare and store the Official Rulemaking Record. After the Notice of Adoption is published, you can complete the last official step, which is to prepare and store the Official Rulemaking Record. The requirements for the Official Rulemaking Record are contained in Minnesota Statutes, section 14.365, clauses (1) to (11). A form for the Official Rulemaking Record is in the appendix as RECORD. Note that paragraphs (1) to (11) of this form are keyed to clauses (1) to (11) of section 14.365, so that this form can serve as a checklist to meet the requirements of section 14.365.

9.12 Get a complete version of the entire chapter of the new Rules. Shortly after the Notice of Adoption is published in the State Register, the Revisor will send you a stripped copy of the rules with the stricken text deleted and the underscoring removed. For first-time, all-new material, this will give you a complete version of the rules. However, for amended rules, this will give you only the amended portions of the rules. In most cases, the persons within your agency who work with the rules would like a complete version of the entire chapter of the rules, including the portions amended AND the portions not amended. So, at this stage in the process, if it is appropriate, get a complete copy of your rules from the Revisor’s web site (http://www.revisor.leg.state.mn.us/arule/). Your rules will be available after the Revisor has finished editing them.

9.13 Notify agency decision makers of the completion of the process. Tell people at the agency that the rulemaking project has been completed. In the process, take some credit for your work on the rules. Send a memo to the persons at the agency most interested in the rules. Include the agency decision makers, the staff persons you worked most closely with on the development of the rules, and the staff person in charge of updating your agency’s rulemaking docket. A form for the memo is in the appendix as CLOSURE.
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	Checklist for Chapter 9 - Adopting Rules With A Hearing

Date Done	    Item

-----------	    9  This entire chapter reviewed before proceeding.

-----------	    9.1  Hearing preparations complete.
    -  9.1.1  Meetings scheduled; your calendar cleared.
    -  9.1.2  ALJ notified.
    -  9.1.3  Copies made of the Rules and SONAR.
    -  9.1.4  Documents prepared to submit into the record.
        -  Per list in OAH Rules, part 1400.2220, subpart 1.
        -  Attach and mark exhibit labels if OK with ALJ.
    -  9.1.5  Summary prepared to read at the hearing.
    -  9.1.6  Agency staff prepared for the hearing.
        -  STAFF-HR memo used.
    -  9.1.7  Any rule changes decided; ready to announce at hearing.
        - When needed, Governor’s review and comment requested.

-----------	    9.2  At the hearing and immediately after.
    -  9.2.1  What to say and what to not say at the hearing.
    -  9.2.2  Copious notes/court reporter.
    -  9.2.3  Meet with agency decision makers ASAP after hearing.

-----------	    9.3  Agency’s response to comments in the hearing record prepared.
    -  9.3.1  The comment period and the rebuttal period.
    -  9.3.2  What to include in the comment period.
    -  9.3.3  Agency’s preliminary response drafted.
        -  HR‑RSPNS letter used.
    -  9.3.4  Post-hearing comments monitored.
    -  9.3.5  Meet with agency decision makers; prelim response finalized.
    -  9.3.6  Final response prepared and submitted.
    -  9.3.7  Agency’s responses; timing and method of delivery.
    -  9.3.8  OAH information.
        -  OAH‑INF referred to.

-----------	    9.4  ALJ Report issued.

-----------	    9.5  Decide on how to proceed; get agency and Governor approval.
    -  If agency is a multi‑member board, BD-ADPT form used.
    -  GOV-FNL used.

	Checklist for Chapter 9 (Continued)

Date Done	    Item

-----------	    9.6  Approved rules draft obtained from the Revisor.

-----------	    9.7  Rules Adopted.
    -  ORD-ADPT and SMPLFNDS forms used.
    -  Order Adopting Rules signed by ____________________.
    -  9.7.1  Adopting rules and proposed changes approved by ALJ.
    -  9.7.2  Adopting changes other than those approved by ALJ.
        -  CHNG-OTH letter used.
    -  9.7.3  If the rules are disapproved:
        -  CHNG-DIS letter used.
        -  9.7.3.1  Rules disapproved based on Need and Reasonableness.
        -  9.7.3.2  Rules disapproved based on substantial difference.

-----------	    9.8  Order submitted to OAH; OAH files with the Secretary of State.
    -  NTC-SECY and CRT-SECY forms used.

-----------	    9.9  Notice of filing given; Notice of Adoption obtained from the Revisor.

-----------	    9.10  Notice of Adoption published in State Register.
    -  Published within 180 days after the ALJ Report is issued.
    -  ST-REG info sheet used.
    -  Notice not submitted to State Register until agency is certain Governor
         will not veto rules.

-----------	    9.11  Official Rulemaking Record prepared.
    -  RECORD form used.

-----------	    9.12  Complete version of entire chapter of new Rules obtained.

-----------	    9.13  Agency decision makers notified of completion of the process.
    - CLOSURE memo used.

