[bookmark: _GoBack]	Chapter 12 - Expedited Rules Under 14.389

In General. This chapter concerns rules that are adopted under the expedited rulemaking authority found in Minnesota Statutes, section 14.389. Agencies may adopt rules using these expedited procedures only if a law authorizing rules specifically allows using the procedures found in section 14.389.

Note: This relatively new Rulemaking Manual chapter first appeared in 2004. If you use this chapter, please let us know how it worked and give us suggestions to make this better.

12.1 Draft your rules and obtain approval from your chain of command. Draft your rules as you would any rules. Your chain of command should review and approve your rules before you proceed. This is important for obvious reasons but also because you are required to submit any expedited rules to the Governor’s Office prior to OAH review and this submission requires the signature of your director or commissioner.

12.2 Preparing your expedited rules for comment.

12.2.1 Notify Governor’s Office. You must notify the Governor’s Office of your expedited rulemaking per the Governor’s policy memo, GOV-PLCY. By this time you should have had your rules reviewed and approved by your chain of command. Some agencies also choose to have their legal counsel review the rules. The form to be submitted to the Governor’s Office is the “Preliminary Proposal” form which can be found in the appendix as GOV-PRLM. As mentioned earlier, this form must be signed by your Director or Commissioner in order to assure the Governor that your Director or Commissioner has actually reviewed and approved the proposed rules. After you have received the tracking number, you may proceed. You do not need to wait for Governor’s Office approval.

12.2.2 Get approved draft from the Revisor. You must submit your expedited rules to the Revisor for approval as to form before they can be adopted. The Revisor should be advised of the fact that these rules are expedited rules under section 14.389 if you have not done so already. This will ensure that the title to the rules will include the expedited designation.

12.2.3 Draft Notice of Intent to Adopt Expedited Rules Without a Hearing. A Notice of Intent to Adopt Expedited Rules must contain the information in OAH Rules, part 1400.2085, subparts 2 and 3. A form for the Notice is in the appendix as NTC-EXPEDITE. To draft this form, the recommended form from OAH Rules, part 1400.2570, was used and practice tips were added. NTC-EXPEDITE is designed to be a checklist for meeting the requirements of part 1400.2085.

In drafting the Notice, consider that the description of the rules in the Notice might affect whether modifications to the rules will make the adopted rules “substantially different” from the proposed rules. [To adopt rules that are substantially different from the proposed rules, you must go through additional rule proceedings under OAH Rules, part 1400.2110.] Furthermore, when you draft your Notice make certain that you include an easily readable and understandable summary of the overall nature and effect of the proposed rules. This summary is required in the Notice that is published in the State Register.

Note: you will only need to mention a possible hearing in your Notice if the law authorizing the rules makes specific reference to section 14.389, subdivision 5, rather than a general reference to section 14.389. Please see the draft Notice in the appendix, NTC-EXPEDITE, for specific wording on this topic.

12.3 Giving Notice.

12.3.1 Mailings to agency mailing list. You must mail the Notice to persons who have registered with your agency to receive mailed notices. This mailing must be done at least 33 days before the end of the comment period. If you elect not to send a copy of the proposed rules with your Notice, your Notice must include a description of the nature and effect of the proposed rules and a statement that a free copy is available from the agency upon request.

At the time you mail your Notice, prepare a Certificate of Mailing Notice to Persons on Mailing List and a Certificate of Accuracy of the Mailing List. Forms for these certificates can be found in the appendix as CRT-MLNG and CRT-LIST.

12.3.2 Additional Notice – discretionary under part 1400.2410, subpart 2, item D. Although providing additional notice beyond what is required in section 14.389 (publication in the State Register) is not a prerequisite to adopting expedited rules, you might want to consider its benefits in your expedited rulemaking. Notice of your new rules might not reach the affected parties if it is given solely through the State Register. Since rules are always subject to due process considerations, you will want to give notice to these parties in some other way to avoid possible litigation. Include your plans to give notice to these parties in the documents you file with the OAH for approval. Remember though, that because additional notice is not required for this rulemaking, you have more flexibility in how you provide this notice.

12.3.3 Publication in State Register. You must publish your Notice and proposed rules in the State Register at least 30 days before the end of your comment period. Minnesota Statutes, section 14.389, subdivision 2. See ST-REG in the appendix for information on how to publish in the State Register.

NOTE: The State Register publishes on Mondays. Publication orders for proposed rules must be received by the State Register by 12:00 noon on the Wednesday 12 days before the publication date (except when the deadline is changed by a holiday). You will also need to inform the editor of the Revisor’s draft number, which will be “RD” plus four digits. He will request the Revisor’s Office to transmit the draft directly to the State Register electronically.

12.3.4 30-day comment period (after publication). Minnesota Statutes, section 14.389, subdivision 2, requires you to allow at least 30 days after publication in the State Register for comment on the proposed rules. Keep copies of any comments and submissions you receive as these will need to be included with the rest of the documents you file with the OAH. OAH Rules, part 1400.2085, subpart 2, item E.

12.4 Modifications to your expedited rules. During the 30-day comment period, you might receive comments on the proposed rules that call for changes, or you may find errors that need correcting. Your decision to modify the rules should take into consideration whether your modifications will result in substantially different rules from the ones that you proposed. If modifications do not result in substantially different rules, make note of why they do not as you will need to explain this in your Order Adopting Rules. If they do result in substantially different rules, you should seriously consider whether or not the modification is necessary since you will not be able to adopt the substantially different portion of your rules via expedited rulemaking without also following the procedures set out in OAH rules, part 1400.2110.

If you decide to modify the rules, make sure that you have the approval from all persons in your agency’s chain of command for the rules. Finally, remember to obtain a certified copy of the modified rules from the Revisor.

Note: depending upon the complexity of the proposed modifications or the subject matter involved or if the changes may be controversial, you might want to advise the Governor’s Office of the planned changes before taking action.

12.5 Expedited Rules Subject to Hearing. If the law authorizing your expedited rules makes specific reference to section 14.389, subdivision 5, rather than a general reference to section 14.389, your rules will require a hearing if you receive 100 or more requests for a hearing during the 30-day comment period. If you do not receive 100 requests, you may proceed with your rulemaking following the procedures for expedited rules. If you do receive the 100 requests, and the requests are valid under section 14.25, you must hold a hearing and must comply with all the normal requirements for adopting rules after a public hearing found in Chapter 14, including preparing a Statement of Need and Reasonableness and publishing and mailing a Notice of Hearing under Minnesota Statutes, section 14.14, subdivision 1a, and send Notice of Hearing to those persons who requested a public hearing. OAH Rules, part 1400.2085, subpart 6. Please refer to Chapter 7, Giving Notice of Hearing, and Chapter 9, Adopting Rules with a Hearing, for more information on what these requirements entail.

12.5.1 Withdrawal of Hearing Requests. If your agency receives 100 or more requests for a hearing but is willing to change the rules to address enough of the requests, your agency may be able to avoid going to hearing, if the following requirements are met:

1)	First, you must get enough hearing requests withdrawn to reduce the number of requests to less than 100; and
2)	All persons who requested a hearing must be notified in writing if enough requests are withdrawn to reduce the number of requests below 100 and if the agency has taken any actions to obtain the withdrawals. Section 14.25, subdivision 2, sets out the requirements for this Notice. A form for this notice is in the appendix as NTC-HRWD. This form is designed to serve as a checklist for meeting the requirements of section 14.25, subdivision 2. A form for a certificate of mailing this Notice is in the appendix as CRT-HRWD.

12.6 Get Governor’s Office Approval. After you decide on the final rules, you need to get approval from the Governor’s Office. Per the Governor’s Office 9/21/11 rules review policy, GOV-PLCY:

When the agency is adopting expedited rules: the agency must submit the completed Final Rule Form [GOV-FNL] to the Office of the Governor when the agency is submitting its request to Office of Administrative Hearings (OAH) for rule review and approval. The agency must attach a copy of the proposed rules and any justification that the agency has prepared. 

If the ALJ makes any substantive recommendations to the rule or if defects are found, the agency should resubmit the Final Rule Form to the Governor’s Office, clearly labeling it as a revised form. The agency must explain its response to the ALJ’s Report, including any large deletions from the rule. A copy of the ALJ Report should be submitted to the Governor’s Office with the revised Final Rule Form. Upon final approval of the rule by the Policy Advisor, the Legislative Coordinator will contact the agency and inform them it may publish the expedited rules in the State Register.

12.7 Adopt the Rules. The commissioner or director must sign an Order Adopting Rules. The requirements for the Order are contained in OAH Rules, part 1400.2090. A form for the Order is in the appendix as ORD-ADPT. 

12.8 If requested, give Notice of Submission of Rules to OAH. On the same day that you submit your rules to the OAH for review, you must also give this notice. Although not specifically mentioned in section 14.389, OAH Rules, parts 1400.2410 and 1400.2570, both make reference to giving notice that a Department has submitted its expedited rules to the OAH for review if a person requests this notice. Forms for this Notice and for the certificate showing the agency sent out this Notice are in the appendix as NTC-SBM and CRT-SBM.

12.9 OAH review and approval.

12.9.1 Submitting your expedited rules to the OAH for approval. OAH Rules, part 1400.2410, subpart 2, items A to K, set out the documents you must file with the OAH for official review of your adopted rules. A form for the cover letter to the OAH submitting your expedited rules for approval is in the appendix as EXPEDITE-LTR. This letter is designed to serve as a checklist for meeting the requirements set out in OAH Rules, part 1400.2410. [Note: OAH does not accept electronic filings so you must submit the file documents in paper.]

12.9.2 OAH standards of review. As with any other rules, you must make certain that the rules proposed comply with certain standards of legality before you submit them for OSH review. OAH Rules, part 1400.2410, subpart 3, requires expedited rules to meet standards in OAH Rules, part 1400.2100, items A and C to H, for the rules to be approved. You should review these standards directly.

As a summary, these standards require that the agency comply with procedural requirements for expedited rules, the rules are not substantially different from the proposed rules, the rules do not exceed or conflict with the authority in the enabling law, that the rules are not unconstitutional or illegal, that the rules do not improperly delegate the agency’s powers to another, and that they fit the definition of a “rule” as defined in statute.

Note: Rules, part 1400.2100, items A and C to H do not include need and reasonableness. You do not, therefore, need to provide argument for the need and reasonableness of these rules. Some people, however, believe that including some sort of argument or justification for your rules in order to keep a record of how and why these rules were developed is particularly helpful if your rules are later challenged. You should consider the nature of your rules when deciding whether or not including an explanation is advantageous. Nevertheless, because the standards do not include need and reasonableness, the OAH review will focus on whether the agency has the statutory authority to do what it proposes to do. Therefore, you should tie your justification, if you choose to do one, back to the statute. 

12.9.3 Withdrawal of your rules. There might be circumstances that require your agency to withdraw the rules or a portion of the rules from review. You can do this, without repercussion, as long as whatever remaining rules are not substantially different.

To withdraw the rules, you must submit a Notice of Withdrawal, signed by a person authorized to do so. The Notice must contain an explanation of the person’s authority to withdraw the rules.

12.9.4 ALJ review – 14 days from date received. The ALJ has 14 days to review and approve or disapprove your rules. If approved, the OAH will send you a copy of the ALJ’s decision and return your file to you. OAH will also get four certified copies of the rule from the Revisor’s office and file them in the Office of the Secretary of State. The Secretary of State follows its usual procedure of stamping each copy and automatically sending them to OAH, the Governor’s office, the State Register, and the agency. This means that agencies do not need to file the rules themselves with the Governor’s Office as Minnesota Statutes, section 14.389, subpart 3, and Minnesota Rules 1400.2410, subpart 5, require. If the agency prefers, however, the agency may instead pick up all four stamped copies from the Secretary of State and deliver the rules to the Governor and the other offices itself.

12.9.5 Governor Veto. Per Minnesota Statutes, section 14.05, subdivision 6, the Governor may veto rules adopted under the expedited procedures of section 14.389. The agency must file a copy of the rules with the Governor. The Governor then has 14 days to veto the rules. If your agency feels it is urgent to have the rules become effective ASAP, contact the Governor’s Office to relay your concerns and discuss whether you can move forward with the rules before the end of the 14 days.

12.10 Publish your approved and adopted expedited rules. Before your rules can take effect, you must publish them in the State Register. They will then take effect on the day they are published. If the rules are identical to the rules as originally published, publication will simply be in the form of a Notice of Adoption, which the Revisor will send directly to the State Register. Otherwise, the agency must publish a copy of the changes in the State Register as well.

12.11 Procedure for resubmitting disapproved rules. If the ALJ does not approve your rules, you have the option of either resubmitting the rules with any necessary changes or challenging the disapproval. The rules cannot be published or take effect until the rules have been approved. Note: resubmitting disapproved expedited rules is a rare situation, so you might want to contact OAH by sending an electronic mail message to either Mary Beth Gossman (marybeth.gossman@state.mn.us) or to the Administrative Law Judge who has been assigned to the matter to find out what documents you need to submit.

12.11.1 Resubmitting with corrections. If the ALJ has disapproved your rules and your agency agrees to correct the defects noted, you may resubmit the corrected rules to the OAH for a subsequent review. You will need a Revisor’s certified copy for doing this. The judge has 5 working days to review and approve or disapprove. After the ALJ approves the resubmitted rules, OAH will send them to the Secretary of State, who will stamp each copy and automatically send them to OAH, the Governor’s office, the State Register, and the agency. If the agency prefers, the agency may instead pick up all four stamped copies from the Secretary of State and deliver the rules to the Governor and the other offices itself. 

12.11.2 Procedure for appealing the ALJ decision. If the ALJ has disapproved your rules and your agency will not correct the defects noted, you may ask the Chief ALJ to review the disapproved rules. The agency requests the reviews within five working days of receiving the ALJ’s disapproval. The Chief ALJ then has 14 days to make a decision using the same standards of review as the original ALJ.

12.12 180-day deadline. The 180-day deadline in Minnesota Statutes, section 14.19, applies to an expedited rulemaking. This deadline requires you to submit a notice of adoption to the State Register within 180 days after the issuance of the ALJ decision. Failing this, your rules are automatically withdrawn and you must start over.

12.13 Official Rulemaking Record. After expedited rules are adopted, you can complete the last official step, which is to prepare and store the Official Rulemaking Record. The requirements for the Official Rulemaking Record are contained in Minnesota Statutes, section 14.365, clauses (1) to (11). A form for the Official Rulemaking Record is in the appendix as RECORD. Note that paragraphs (1) to (11) of this form are keyed to clauses (1) to (11) of section 14.365, so that this form can serve as a checklist to meet the requirements of section 14.365.

Checklist for Chapter 12 - Expedited Rules Under 14.389
[New in 2010]

Date Done		Item

------------	12 This entire chapter reviewed before proceeding.

------------	12.1 Draft your rules and obtain approval from your chain of command. 
	-	Draft Rules and submit to Revisor for preliminary draft.
	-	Tell the Revisor that rules are exempt under §14.388 and which clause applies.
	-	Seeking advice from interested parties is discretionary.
	-	Have chain of command review and approve rules
	-	Have Director or Commissioner sign.
	-	If agency is a multi-member board, BOARD-ADPT is used.

------------	12.2 Preparing your expedited rules for comment.
	-	Notify Governor’s Office. You must notify the Governor’s Office of your exempt 	-Preliminary Proposal Form [GOV-PRLM] used and signed. 
	-	Preliminary Proposal Form, copy of the draft rules, and any supporting argument sent to Gov’s office (approval NOT needed to proceed).
	-	Get approved draft from the Revisor. 
	-	Revisor advised as to whether changes are needed.
	-	Request preparation of rules approved as to form.  
	-	Draft Proposed Notice of Intent to Adopt Expedited Rules Without a Hearing. [NTC-EXPEDITE] 
	-	Order must meet Minnesota Rules, part 1400. 2085, subparts 2 and 3
	-I	Include possible hearing language only if the law authorizing the rules specifically refers to section 14.389, subdivision 5 

------------	12.3 Giving Notice.
	-	Mail Notice of Intent to all parties registered with department.  Notice must be sent at least 33 days before end of comment period. Note whether hearing is possible. 
	-	Draft Certificate of Mailing Notice CRT-MLNG
	-	Draft Certificate of Accuracy of the Mailing List. CRT-LIST.
	-	Draft Additional Notice Plan (discretionary).
	-	Submit Notice of Intent and copy of rules to State Register, to be published at least 30 days before end of comment period.

------------	12.4 Modifications to your expedited rules.
	-	Review comments and decide on any modifications.
	-	Obtain a copy of modified rules from Revisor’s office if necessary.
	-	Advise the Governor’s Office of the planned changes before taking action (discretionary).

------------	12.5 Expedited Rules Subject to Hearing. 
	-	Hold hearing if you receive 100 or more requests during the 30-day comment period. (See Chapter 7, Giving Notice of Hearing, and Chapter 9, Adopting Rules with a Hearing).
	-	Negotiate withdrawal of hearing requests

------------	12.6 Get Governor’s Office Approval. 
	-	Notify Governor’s Office. GOV-FNL used.

------------	12.7 Adopt the Rules.
	-	The commissioner or director signs an Order Adopting Rules. ORD-ADPT. 

------------	12.8 If requested, give Notice of Submission of Rules to OAH.
	-	Give this notice on the same day that submit rules to the OAH
	-	NTC-SBM and CRT-SBM used.

------------	12.9 OAH review and approval.
	-	Submit rules package to OAH using EXPEDITE-LTR. (Requirements outlined in OAH Rules, part 1400. 2410, subpart 2, items A to K). The letter serves as a checklist
	-	Include any argument supporting rules.
	-	Withdraw the rules or a portion of the rules from review. (discretionary).
	-	ALJ has 14 days to review and approve or disapprove the rules
	-	ALJ issues decision
	-	If approved, OAH orders final rule from Revisor; files the rules with the Secretary of State; and returns the document package to agency
	-	Secretary of State or agency files a copy of the rules with the Governor.
	-	Governor then has 14 days to veto the rules.
	-	If urgent to have the rules become effective ASAP, contact the Governor’s Office to relay concerns and discuss moving forward before the end of the 14 days.

------------	12.10 Publish your approved and adopted expedited rules.
	-	If the rules are identical to the rules published, publication is a Notice of Adoption, which the Revisor will send directly to the State Register.
	-	Publish a copy of the changes in the State Register as well, if any.
	-	Rules are effective upon publication.

------------	12.10 Procedure for resubmitting disapproved rules. 
	-	Contact OAH about procedure for challenging
	-	Resubmit the rules with any necessary changes; or
	-	Challenge the disapproval; (Contact OAH about procedure) or
	-	Neither. (If you decide to do neither, rules cannot take effect unless they have been approved.)
	-	Adopt the rules (after the ALJ or Chief ALJ has approved rules).

------------	12.11 180-day deadline.
	-	Must submit Notice of Adoption to the State Register within 180 days after ALJ decision is issued.

------------	12.12 Official Rulemaking Record. 
	-	Prepare Official Rulemaking Record. 
	-	Carry out internal agency communications for completing rulemaking.
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