	Chapter 13 - Repeal of Obsolete Rules Under 14.3895

In General. This chapter addresses the repeal of obsolete rules under the rulemaking authority in Minnesota Statutes, section 14.3895. An agency may repeal obsolete rules using these procedures if it has identified the specific rules in question as obsolete, unnecessary, or duplicative in the agency’s annual obsolete rules report under Minnesota Statutes, section 14.05, subdivision 5. This authority does not apply if another law specifically requires another process or 25 or more people submit a written request. If either of the latter is the case, you must meet the requirements of Minnesota Statutes, sections 14.131 to 14.20 for rules adopted after a hearing or the requirements of sections 14.22 to 14.28 for rules adopted without a hearing.

Note: This Rulemaking Manual chapter is new in 2009. If you use this chapter, please let us know how it worked and give us suggestions to make this better.

13.1 Eligibility Before you may do anything else, you must make sure that your agency has identified the specific rules in question as obsolete, unnecessary, or duplicative in the agency’s annual obsolete rules report under Minnesota Statutes, section 14.05, subdivision 5. If not, and you wish to go forward before your next report, you may issue an amended order. You will, however, have to comply with all the requirements of Minnesota Statutes, section 14.05, subdivision 5.

13.1 Draft your rules and obtain approval from your chain of command. Draft your rules as you would any rules. Even though you are repealing rules, you will need a Revisor’s draft to do this. Your chain of command should review and approve your rules before you proceed.

13.2 Preparing your Notice Plan – mandatory under section 14.3895, subdivision 2.
You must draft a notice plan, gain approval from the Chief ALJ, and follow the notice plan. In the Notice Plan you must make reasonable efforts to notify persons or classes of persons who might be significantly affected by the rule repeal by giving notice of your intention to repeal obsolete rules by such means of communication as newsletters, newspapers, other publications, or through other means of communication. 

13.2.1 Get approved draft from the Revisor. Before seeking approval of the notice plan from the Chief ALJ or publishing the notice of intent to repeal obsolete rules in the State Register, you must obtain the Revisor’s approval of the rule form. The Revisor should be advised of the fact that these rules are obsolete rules to be repealed under section 14.3895, if you have not done so already. This will ensure that the title to the rules will include the obsolete rule repeal designation.

13.2.2 Draft Notice of Intent to Repeal Obsolete Rules. A Notice of Intent to Repeal Obsolete Rules should contain the information in OAH Rules, part 1400.2085, subparts 2 and 3, items B to E. (Although OAH rules part 1400.2085 does not specifically cover Minnesota Statutes, section 14.3895–Repeal of Obsolete Rules, OAH would likely use the criteria found in 1400.2085 to evaluate the Notice of Intent to Repeal Obsolete Rule.) A form for the Notice is in the appendix as NTC-OBS. To draft this form, the editor used the recommended form and added practice tips from OAH Rules, part 1400.2570, which was designed to be a checklist for meeting the requirements of part 1400.2085.

In drafting the Notice, include an explanation of why the specific rules are obsolete, unnecessary, or duplicative under Minnesota Statutes, section 14.05, subdivision 5. Also, make certain that you describe in an easily readable and understandable summary the overall nature and effect that the proposed repeal will have. This summary is required in the Notice that is published in the State Register.

13.2.3 Get approved Notice Plan from Chief ALJ. 
You must obtain the Chief ALJ’s approval of the notice plan before publishing the notice in the State Register and implementing the notice plan. Submit to the Chief ALJ the following: the proposed obsolete rule to be repealed with Revisor’s certification; your proposed notice of intent to repeal obsolete rules; and an explanation as to why the Department believes the Notice Plan complies with Minnesota Statutes section 14.3895 subd. 2. A form letter for requesting approval is in the appendix as NP(O)-RQST.

13.3 Giving Notice.

13.3.1 Mailing. You must mail, either electronically or by U.S. Mail, the Notice to persons who have registered with your agency to receive mailed notices and to chairs and ranking minority partner members of the legislative policy and budget committees with jurisdiction over the subject matter of the proposed rule repeal. This mailing must be done at least 63 days before the end of the comment period. If you elect not to send a copy of the proposed rules with your Notice, your Notice must include a description of the nature and effect of the proposed rules and a statement that a free copy is available from the agency upon request. The notice must contain a statement that: if 25 or more people submit a written request, the agency will have to meet the requirements of sections 14.131 to 14.20 for rules adopted with a hearing, or 14.22 to 14.28 for rules adopted without a hearing, including the preparation of a statement of need and reasonableness and the opportunity for a hearing. It might be best to check with each legislator about whether he or she prefers receiving notice by postal mail or electronic mail. A suggested letter for mailing the notice to legislators is in the appendix as LEG(O).

At the time you mail your Notice, prepare a Certificate of Mailing Notice to Persons on Mailing List, a Certificate of Accuracy of the Mailing List, a Certificate of Sending Notice to Legislators, and a Certificate of Giving Notice Pursuant to the Notice Plan. Forms for these certificates can be found in the appendix as CRT-MLNG, CRT-LIST, CRT-LEG, and CRT-GNRC.

13.3.2 Publication in State Register. You must publish your Notice and proposed rules in the State Register at least 60 days before the end of your comment period. Minnesota Statutes, section 14.3895, subdivision 3. See ST-REG in the appendix for information on how to publish in the State Register.

NOTE: The State Register publishes on Mondays. Publication orders for proposed rules must be received by the State Register by 12:00 noon on the Wednesday 12 days before the publication date.

13.3.3 60-day comment period (after publication). Minnesota Statutes, section 14.3895, subdivision 3, requires you to allow at least 60 days after publication in the State Register for comment on the proposed rules. Keep copies of any comments and submissions you receive as these will need to be included with the rest of the documents that the editor suggests you file with the OAH in keeping with OAH Rules, part 1400.2085, subpart 2, item E.

13.4 Modifications to your repeal of obsolete rules. During the 60-day comment period, you might receive comments on the proposed rules that call for changes, or you might find errors that need correcting. If you decide to modify the rules, make sure that you have the approval from all persons in your agency’s chain of command. Finally, remember to obtain a copy of the modified rules from the Revisor.

13.5 Repeal of Obsolete Rules Subject to Hearing. If 25 or more people submit a written request during the 60-day comment period, the agency will have to meet the requirements of Minnesota Statutes, sections 14.131 to 14.20 for rules adopted after a hearing or the requirements of sections 14.22 to 14.28 for rules adopted without a hearing. If you do not receive 25 requests, you may proceed with your rulemaking following the procedures for repeal of obsolete rules. 

13.6 Repeal the Rules. The commissioner or director must sign an Order Adopting Rules, which in this case repeals the rules. The requirements for the Order are contained in OAH Rules, part 1400.2090. A form for the Order is in the appendix as ORD-ADPT. You do not need to provide any argument for the need and reasonableness of these rules. However, some people believe that including some sort of justification for your repeal in order to keep a record of how and why these rules were repealed is particularly helpful. You should consider the nature of your rules when deciding whether or not including an explanation is advantageous.

13.7 If requested, give Notice of Submission of Rules to OAH. On the same day that you submit your rules to the OAH for review, you must also give this notice. Although not specifically mentioned in section 14.3895, OAH Rules, parts 1400.2410 and 1400.2570, both make reference to giving notice that a Department has submitted its rules to the OAH for review if a person requests this notice. Forms for this Notice and for the certificate showing the agency sent out this Notice are in the appendix as NTC-SBM and CRT-SBM.



13.8 OAH review and approval.

13.8.1 Submitting your obsolete rules for repeal to the OAH for approval. To review the legality of the repeal of obsolete rules, OAH needs the documents specified in OAH Rules, part 1400.2410, subpart 2, items A to K. A form for the cover letter to the OAH submitting your repeal of obsolete rules for approval is in the appendix as NH(O)-REVW. This letter is designed to serve as a checklist for meeting the requirements set out in OAH Rules, part 1400.2410. To save everyone time, OAH requests that also submit a copy of the obsolete rules report that lists the rules to be repealed.

13.8.2 OAH standards of review. As with any other rules, you must make certain that the rules proposed comply with certain standards of legality before you submit them for OAH review. OAH would most likely use the standards set forth in OAH Rules, part 1400.2100, items A and C to H, for the rules to be approved. You should review these standards directly. 

As a summary, these standards require that the agency comply with procedural requirements for the repeal of obsolete rules, the rules are not substantially different from the proposed rules, the rules do not exceed or conflict with the authority in the enabling law, that the rules are not unconstitutional or illegal, that the rules do not improperly delegate the agency’s powers to another, and that they fit the definition of a “rule” as defined in statute.

13.8.3 Withdrawal of your rules. There might be circumstances that require your agency to withdraw the rules or a portion of the rules from review. You can do this, without repercussion, as long as whatever remaining rules are not substantially different.

To withdraw the rules, you must submit a Notice of Withdrawal, signed by a person authorized to do so. The Notice must contain an explanation of the person’s authority to withdraw the rules.

13.8.4 ALJ review – 14 days from date received. The ALJ has 14 days to review and approve or disapprove your rules. If approved, the OAH will send you a copy of the ALJ’s decision and return your file to you. OAH will also file four copies of the rule with the Revisor’s certificate in the Office of the Secretary of State.

13.8.5 Determine whether to notify the Governor’s Office further. If controversies have arisen, you should communicate with the Governor’s Office, you. To do this, submit a completed Final Rule Form [GOV-FNL] to the Office of the Governor. 

13.8.6 Governor Veto. Per Minnesota Statutes, section 14.05, subdivision 6, the Governor may veto the repeal of obsolete rules adopted under the procedures of section 14.3895. OAH will file the rules with the Secretary of State. The Secretary of State will file a copy of the rules with the Governor. After the Governor has received the rules from the Secretary of State, he or she has 14 days to veto the rules. If your agency requires or would significantly benefit from the rule being adopted early in the 14-day veto period, you should contact the Legislative Coordinator at LACA about an expedited approval.

13.9 Publish your approved and adopted repeal of obsolete rules. Before the repeal of your rules can take effect, you must publish the Notice of Repealer in the State Register. Your repeal of obsolete rules takes effect when all the requirements in Minnesota Statutes section 14.3895 have been met and five working days after the notice of repeal is published in the State Register unless a later date is required by law or specified in the rule repeal proposal. If the rules are identical to the rules as originally published, publication will simply be in the form of a Notice of Repealers. Otherwise, the agency must publish a copy of the changes in the State Register as well. Request the Notice of Repealers from the Office of the Revisor of Statutes, who will send the notice directly to the State Register. When you are ready to publish in the State Register, you will need to inform the editor of the Revisor’s draft number, which will be “RD” plus four digits. He will request the Revisor’s Office to transmit the draft directly to the State Register electronically. You might also wish to publish the rule repealed rather than just the notice, especially if the rule in question is lengthy or complicated.

13.10 Procedure for resubmitting disapproved rules. If the ALJ does not approve your rules, you have the option of resubmitting the rules with any necessary changes. The rules cannot be published or take effect until the rules have been approved. Note: resubmitting disapproved obsolete rules is a rare situation, so you might want to call OAH contact OAH by sending an electronic mail message to either Mary Beth Gossman (marybeth.gossman@state.mn.us) or to the Administrative Law Judge who has been assigned to the matter, to find out what documents you need to submit.

13.10.1 Resubmitting with corrections. If the ALJ has disapproved your rules and your agency agrees to correct the defects noted, you may resubmit the corrected rules to the OAH for a subsequent review. The judge has 5 working days to review and approve or disapprove. Note: Unlike the expedited rulemaking process, there is no procedure for appeal since the obsolete rule repeal is initially submitted to the Chief ALJ.

13.11 180-day deadline. The 180-day deadline in Minnesota Statutes, section 14.19, applies to the repeal of obsolete rules. This deadline requires you to submit a notice of adoption to the State Register within 180 days after the issuance of the ALJ decision. Failing this, your rules are automatically withdrawn and you must start over.

13.12 Official Rulemaking Record. After obsolete rules are repealed, you may complete the last official step, which is to prepare and store the Official Rulemaking Record. The requirements for the Official Rulemaking Record are contained in Minnesota Statutes, section 14.365, clauses (1) to (11). A form for the Official Rulemaking Record is in the appendix as RECORD. Note that paragraphs (1) to (11) of this form are keyed to clauses (1) to (11) of section 14.365, so that this form can serve as a checklist to meet the requirements of section 14.365.
[bookmark: _GoBack]

	Minnesota Rulemaking Manual

09/21/11	Chapter 13 – Repeal of Obsolete Rules	
