Protecting, Maintaining and Improving the Health o f All Minnesotans

April 16, 2021
The Honorable Jenny Starr
Chief Administrative Law Judge
Office of Administrative Hearings
600 North Robert Street
P.O. Box 64620
Saint Paul, Minnesota 55164-0620
Re:

In the Matter of the Proposed Rules of the Minnesota Department of
Health Governing Assisted Living Facilities, Minnesota Rules Chapter
4659; OAH 65-9000-37175; Revisor R-4605

Dear Chief Judge Starr:
Administrative Law Judge (ALJ) Ann O’Reilly heard this matter on January 19 and 20, 2021. ALJ
O’Reilly approved and disapproved portions of the rule in her Report dated March 29, 2021,
and you concurred with the Report in your April 8, 2021 Report. In addition, ALJ O’Reilly
suggested some optional modifications, some of which MDH agrees to as noted below. MDH
also proposes certain additional modifications as further noted below in response to ALJ
O’Reilly’s Findings and Conclusions. The proposed modifications do not render the rule
substantially different and are needed and reasonable as provided in ALJ O’Reilly’s Report, the
Statement of Need and Reasonableness (SONAR), or as provided herein. By this letter, MDH
respectfully requests that you review and approve the rule in its entirety with the modifications
described herein.
I.

Disapproved Rule Parts.

The Minnesota Department of Health (MDH) agrees to make the changes that you and ALJ
O’Reilly indicated were necessary for approval of the disapproved Parts and the conditionally
approved Parts with noted exceptions. In addition, MDH asks that Chief ALJ Starr reconsider her
disapproval of proposed Part 4659.0210, Subpart 3, item A.
Findings of Fact 156 - 160
Part 4659.0020, Subpart 14: Elopement
MDH proposes to modify the definition of elopement by replacing it with the following:
“Elopement” means when a secured dementia unit resident leaves
the secured dementia unit, including any attached outdoor space,
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without the level of staff supervision required by the resident’s
most recent nursing assessment.
This revised definition addresses the concerns raised by ALJ O’Reilly in her letter. First, it
addresses ALJ O’Reilly’s concern that the proposed and subsequently modified definition was
too broad and vague. The revised definition refers to the “secured dementia unit” rather than
the “premises or a safe area” to avoid confusion resulting from these undefined terms. Second,
by deleting “who lacks self-preservation skills,” we resolve the issue of whether this term has
the same definition of self-preservation skills as outlined in proposed Part 4659.0110 (Missing
Resident Plan). Finally, the revised definition addresses ALJ O’Reilly’s concern in determining
what constitutes “necessary supervision” because the level of supervision is now incorporated
in the revised language and relates to level of supervision that a resident requires under his or
her most recent nursing assessment.
Findings of Fact 171 - 181
Part 4659.0040, Subpart 1: License Required
This proposed Subpart was intended to reiterate that, under existing statutes, assisted living
facilities must be licensed before providing or advertising that they provide services that
chapter 144G requires one to obtain a license to provide. Such conduct is already unlawful
under Minnesota Statutes section 144G.10, subdivision 1, and Minnesota’s consumer
protection statutes.1 Accordingly, proposed Part 4659.0040, Subpart 1, is unnecessary. Rather
than modifying this subpart to address certain commenters’ confusion about the scope of the
subpart and its apparent inconsistencies with chapter 144G, as documented in the above-cited
Findings, MDH agrees to delete it in its entirety and to renumber the subsequent subparts to
reflect this deletion.
Findings of Fact 257 - 263
Part 4659.0110, Subpart 1: Missing Resident Plan
We agree to modify Subpart 1, item B(2), as set forth in Finding of Fact 262 as follows:
(2) lacks the physical, mental, or cognitive ability to:
(b) initiate and complete the evacuation without requiring more
than sporadic minimal assistance from another person, such as
opening a door or getting into a wheelchair;

1

See, e.g., Minn. Stat. § 325D.44.
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Findings of Fact 282 - 288
Part 4659.0120, Subpart 1, item B: Pretermination Meeting Notice
We agree to modify Subpart 1, item B, as set forth in Finding of Fact 286, with the below-noted
noted addition, as follows:2
B. The facility must schedule and participate in arrange the
pretermination meeting with the resident and the resident’s
representatives, to occur on a day and make reasonable efforts to
ensure that the resident and resident’s representatives are able to
attend the meeting. If an in-person meeting is impractical or
impossible, the facility may attempt to schedule and participate
in a meeting via telephone, video, or other means as provided for
emergency relocations under subpart 2.3
ALJ O’Reilly’s proposed modification borrows language from Minnesota Statutes, section
144G.52, subdivision 2(a), but excludes the portion of the subdivision that requires the
attendance of the resident and the resident’s representatives at the pretermination meeting as
a prerequisite to issuing a notice of termination. Specifically, section 144G.52, subdivision 2(a),
states that, “[b]efore issuing a notice of termination of an assisted living contract, a facility must
schedule and participate in a meeting with the resident and the resident’s legal representative
and designated representative.” (emphasis added). MDH is concerned that, by including only the
excerpted statutory language suggested by ALJ O’Reilly, the rule inadvertently contradicts the
clear and unambiguous statutory mandate that facilities must meet with residents and their
representatives prior to issuing termination notices.
Findings of Fact 360 - 370
Part 4659.0140, Subpart 1, item B: Admissions
We agree to modify Subpart 1, item B, as set forth in Finding of Fact 368 as follows:
Unless otherwise provided by law, an assisted living facility must
not admit or retain a resident unless it can provide sufficient care
and supervision to meet the resident’s needs based on the
resident’s known physical, mental, cognitive, 4 or behavioral
condition. The facility is in compliance with this provision if the

2

ALJ O’Reilly’s suggested modifications are reflected through underscored or struck through font. MDH’s
additional proposed modifications are bolded.
3
This additional sentence is included pursuant to note 324 to Finding of Fact 283 indicating that such a change is
reasonable and would be approved upon resubmittal.
4
At Finding of Fact 369, ALJ O’Reilly suggests that the department consider adding “cognitive” here as
recommended in comments from the Alzheimer’s Association. ALJ O’Reilly further indicates that this is a
reasonable addition to the rule part. MDH agrees.
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resident has voluntarily elected to receive care and supervision for
need through the use of an unaffiliated service provider, as
permitted under Minnesota Statutes, section 144G.50, subdivision
2, paragraph (e)(4).
Findings of Fact 377 - 391
Part 4659.0140, Subpart 4: Assessor; Qualifications
We agree to modify Subpart 4, as set forth in Finding of Fact 388 as follows:
A registered nurse shall complete the nursing assessments and
reassessments required under Minnesota Statutes, section
144G.70, subdivisions 2(b) and (c). Ongoing monitoring may be
completed by other licensed nurses acting within the scope of
their licenses under Minnesota Statutes, section 148.171.
Findings of Fact 430 - 440
Part 4659.0180, Subpart 4: Daily Staffing Schedule
Finding of Fact 440 requires MDH to modify Subpart 4 so that, in posting or making available
the daily staffing schedule under Subpart 4, item B, facilities do not disclose residents’ private
information in conflict with the Assisted Living Bill of Rights or HIPAA. Accordingly, MDH agrees
to modify Subpart 4, item B as follows:
B. The daily work schedule in item A must be posted, after
redacting direct-care staff members’ resident assignments, at the
beginning of each work shift in a central location in each building
of a facility or campus, accessible to staff, residents, volunteers,
and the public.
This modification protects resident privacy by removing any information from the posted
schedule that could identify to a reader whether a given resident receives services. The
modification maintains the utility of the posting requirement, however, by preserving the
ability of residents and their representatives to generally identify the staff members that are
providing services to residents during a given shift.
Findings of Fact 441 - 451
Part 4659.0180, Subpart 5: Direct-Care Staff Availability
We agree to modify Subpart 5, as set forth in Finding of Fact 450, as follows:
A minimum of two direct-care staff must be scheduled and
available to assist at all times whenever a resident requires the
assistance of two direct- care staff for scheduled and reasonably
foreseeable unscheduled needs, as reflected in the resident’s
assessments and service plan.
4

Findings of Fact 452 - 465
Part 4659.0180, Subpart 6: Direct-Care Staff Availability; Night Supervision
Pursuant to ALJ O’Reilly’s determination that MDH has not presented facts that establish the
need for and reasonableness of the requirement that facilities respond to health and safety
needs within 10 minutes after a request is made during the hours of 10:00 p.m. to 6:00 a.m.,
MDH agrees to delete that provision from Subpart 6 by modifying it as follows:
Subp. 6. Direct-care staff availability; night supervision. During the
hours of 10:00 p.m. to 6:00 a.m., direct-care staff shall respond to
a resident's request for assistance with health or safety needs as
soon as possible, but no later than ten minutes after the request is
made.
Findings of Fact 482 - 489
Part 4659.0210, Subpart 3, item A: Hearing Process
Subpart 3, item A’s, requirement that termination appeals be heard under Parts 1400.8505 to
1400.8612 (Revenue Recapture Act Rules) was disapproved on the grounds that “[t]he Assisted
Living Act does not specifically authorize the Department to conduct termination appeals using”
these rules as required under Part 1400.8505.5 Instead of incorporating these expedited
hearing procedures through rulemaking, ALJ O’Reilly directs MDH to “remedy this issue by
having the legislature specifically authorize the use of the Revenue Recapture Act rules in the
statute” before August 1, 2021, when the full Assisted Living Act becomes effective.6 While
MDH intends to seek the required amendment to the statute, we also recognize that the
outcome of this legislative push, in light of the brief timeline, is uncertain. Accordingly, we
respectfully ask that this disapproval be reconsidered. In the alternative, we propose to modify
Part 4659.0210, as described below, and to modify the proposed rule by adding a Part
4659.0220 as reflected in attached Exhibit 1. If neither proposal is approved, we intend to
delete Subpart 3, item A, and re-letter the subsequent items in the Subpart to reflect this
deletion.
MDH seeks reconsideration of the disapproval, on the grounds that it is based on too narrow of
an application of Part 1400.8505, by requiring specific, rather than general, statutory
authorization to use Revenue Recapture Act Rules. Part 1400.8505 provides that the Revenue
Recapture Act Rules govern hearings “as directed by statute.” OAH broadened this scope
provision to its current form to “make the language more generic” so that the Revenue
Recapture Act Rules could “be easily used by agencies in addition to the Department of
Revenue.”7 This is likely why OAH drafted Part 1400.8505 to allow use of the Revenue
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Findings of Fact 487–88.
Finding of Fact 489.
7
OAH Docket No. 77-0300-12545-1, SONAR at 47 (Apr. 24, 2001) (OAH SONAR).
6
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Recapture Act Rules “as directed by statute” rather than “as specifically directed by statute.” As
demonstrated in other Parts adopted by OAH, the office uses language that clearly establishes
the need for specific authority when such specific authority is required.8 We now ask that this
Part be interpreted in the spirit in which it was adopted by allowing MDH to use the Revenue
Recapture Act Rules pursuant to its statutory authority to establish an expedited hearing
process for termination appeals.
MDH has general statutory authority to use the Revenue Recapture Act Rules to govern
termination appeal hearings. The legislature directed MDH to adopt rules establishing
procedures for hearings of resident appeals of terminations in an expedited manner. 9 The only
expedited hearing process provided for under Minnesota Rules is found in the Revenue
Recapture Act rules. MDH is statutorily authorized to incorporate Minnesota Rules, including
the Revenue Recapture Act Rules, into Subpart 3, item A, by reference.10 In the context of these
directives and delegations of authority from the legislature, MDH seeks to incorporate the
Revenue Recapture Act rules into proposed Part 4659, Subpart 3, item A. MDH asks that Chief
ALJ Starr reconsider the disapproval of Subpart 3, item A, and instead adopt MDH’s
interpretation that the above-cited statutes constitute the statutory directive necessary to
utilize the Revenue Recapture Act Rules.
If, upon reconsideration, Subpart 3, item A, is not approved, MDH proposes to modify the
proposed rule by adding a Part 4659.0220, as described in the attached Exhibit 1, and to modify
Subpart 3, item A, as follows:
Hearings under Minnesota Statutes, section 144G.54, shall be held
according to the applicable provisions of this part and part
4659.0220the Minnesota Revenue Recapture Act, parts 1400.8505
to 1400.8612, unless the chief administrative law judge
determines, under Minnesota Statutes, section 144G.54,
subdivision 3, paragraph (c), that the hearing should be a formal
contested case proceeding.
This modification is statutorily authorized and needed and reasonable on the same bases as
provided in the SONAR for Subpart 3, item A, as originally proposed.11 This modification does
not result in a substantially different rule because it largely mirrors the procedures provided
under the Revenue Recapture Act Rules, which MDH originally proposed to incorporate by
reference.
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See, e.g., Minn. R. 1400.7800 (“In the absence of a specific provision mandating or permitting a closed hearing, all
contested case hearings are open to the public.”) (emphasis added).
9
See Minn. Stat. §§ 144G.09, subd. 3(c)(3), (9); 144G.54, subd. 3.
10
Minn. Stat.§ 14.07, subd. 4.
11
See SONAR at 87-89.
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Absent approval of Subpart 3, item A, as proposed or as modified, assisted living facility
residents will be left with the statutory right to appeal terminations,12 but with no clear
procedure by which to exercise that right. The consequence of this is that terminations will be
indefinitely postponed, in contravention of the residents’ and facilities’ rights to have the
appeal heard within 14 days of OAH’s receipt of the request, except when, on a case-by-case
basis, the chief administrative law judge deems a formal contested case hearing necessary or
the parties and the assigned administrative law judge agree to use the Revenue Recapture Act
Rules.13 MDH hopes to avoid this unfortunate circumstance through this rulemaking, rather
than through relying on a legislative amendment being enacted in the few months remaining
before chapter 144G becomes effective in its entirety.
II.

Approved Subject to Changes Recommended by the Judge.

Findings of Fact 197 - 205
Part 4659.0080: Request for Variance
MDH agrees to amend this Part as set forth in Finding of Fact 203. This results in the following
changes:
Subp. 1 Request for variance. A license applicant or licensee may
requestat any time that the commissioner grant a variance from
the provisions of this chapter. The request must be made in writing
to the commissioner andmust specify the following:
[***unchanged***]
C. the variance requested and the time period for which the variance
is requested
[***unchanged***]
F. the name, address, and contact information of any person or
entitythe license applicant or licensee knows would be adversely
affected by the granting of the variance, including prospective
residents, residents, and their representatives.
The commissioner may require additional information from the
license applicant or licensee before acting on the request.
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Minn. Stat. § 144G.54, subd. 1.
See Minn. Stat. § 144G.54, subd. 3(c) (“The hearing is not a formal contested case proceeding, except when
determined necessary by the chief administrative law judge.”); Minn. R. 1400.8505 (“In addition, parts 1400.8505
to 1400.8612 may be used for any other hearings conducted by the state Office of Administrative Hearings if all
parties to a particular hearing and the administrative law judge agree to use them.”).
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Subp. 1a. Notice. The commissioner shall make reasonable efforts
to ensure that persons or entities who may be affected by the
variance have timely notice of the variance request, including
affected
prospective
residents, residents, and their
representatives. In addition, the agency shallnotify the ombudsman
of all variance requests. The commissioner may require the license
applicant or licensee requesting the variance to serve notice on the
persons or entities entitled to notice under this subpart.
[***unchanged***]
Subp. 2. Criteria for evaluation. The decision to grant or deny a
variance or variance renewal request must be based on the
department’s evaluationof the following criteria:
[***unchanged***]
Subp. 3. Duration and conditions. The commissioner may limit the
duration of any variance. The commissioner may impose conditions
on granting a variance that the commissioner considers necessary
to protect public health, safety, or the environment. A variance has
prospective effectonly. The commissioner may not grant a variance
from a statute or court order. Conditions attached to the variance
are an enforceable part of therule to which the variance applies.
Subp. 4. Grant of Decision and timing a variance. (a) The
commissioner must notify the license applicant or licensee and all
persons or entities entitled to notice under Subpart 1a, in writing,
of the commissioner’s decision to grant or deny a variance or
variance renewal request, or to revoke a variance. and If the
variance request is granted, the notification must specify the
period of time for which the variance is effective and the
alternative measures or conditions, if any, to be met by the license
applicant or licensee. If the commissioner denies, revokes, or
refuses to renew a variance, the commissioner must notify the
license applicant or licensee, in writing, of the reasons for the
decision and the right to appeal the decision under subpart 8.
(b) The commissioner shall grant or deny a variance request or
variance renewal request as soon as practicable, and within 60 days
of receipt of thecompleted variance application, unless the license
applicant or licensee agrees to a later date. Failure of an agency to
act on a request for a variancewithin 60 days constitutes approval
of the variance.
8

[***unchanged***]
Subp. 7. Denial, revocation, or refusal to renew. The commissioner
shall deny, revoke, or refuse to renew a variance if:
[***unchanged***]
The commissioner must notify the license applicant or licensee in
writing ofthe reasons for the decision to deny, revoke, or refuse to
renew a varianceand the right to appeal the decision under subpart
8,
MDH further agrees with ALJ O’Reilly’s suggestion that it incorporate Minnesota Statutes,
Section 14.056, subdivision 2, and proposes to do so by adding a Subpart 9 as follows:
Subp. 9. Fees and costs. When requesting a variance under this
part, the license applicant or licensee shall pay a fee as provided
under Minnesota Statutes, section 14.056, subdivision 2.
Findings of Fact 206 - 216
Part 4659.0080, Subpart 8: Appeal Procedure
MDH agrees to amend Subpart 8, as set forth in Finding of Fact 215 as follows:
Hearings under this subpart must be held under the Minnesota
Revenue Recapture Act, Minnesota Rules, parts 1400.8505 to
1400.8612 conducted under the Minnesota Administrative
Procedure Act, Minnesota Statutes, chapter 14, and the rules of the
Office of Administrative Hearings related to contested case
proceedings, Minnesota Rules parts 1400.5010 to 1400.8401.
Findings of Fact 289 – 294
Part 4659.0120, Subpart 1, item D: Pretermination Meeting Notice
MDH agrees to amend Subpart 1, item D, as set forth in Finding of Fact 292 as follows:
(4) an explanation that the resident may invite family members,
representatives, relevant health professionals, a representative
from the Office of Ombudsman for Long-Term Care, or and other
individuals of the resident’s choosing to participate in the
pretermination meeting.
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Findings of Fact 320 - 327
Part 4659.0120, Subpart 7: Resident Relocation Plan
MDH agrees to amend Subpart 7, item A, as set forth in Finding of Fact 324 as follows:
If the facility terminates the resident’s contract or the resident plans
to move out of the facility because the facility has initiated the
pretermination or termination process, the facility must hold a
planning conference and to develop a written relocation plan with
the resident, the resident’s representatives and case manager, if
any, and other individuals invited by the resident.
Findings of Fact 338 - 340
Part 4659.0120, Subpart 10: Services Pending Appeal
MDH agrees to amend Subpart 10, as set forth in Finding of Fact 339 as follows:
Subp. 10. Services pending appeal. If the resident needs additional
services during a pending termination appeal, the facility must
contact and inform the resident’s representatives and the
resident’s case manager, if any, of the resident’s responsibility to
contract and ensure payment for those services according to
Minnesota Statutes, section 144G.54, subdivision 6.
Findings of Fact 356-357
Part 4659.0130, Subpart 6: Resident Relocation Plan
MDH agrees to amend Subpart 6, item A, as set forth in Finding of Fact 356 as follows:
A. The facility must hold a planning conference to and develop a
written resident- relocation plan with each resident and the
resident’s representatives, case manager, and other individuals
invited by the residentto the planning conference.
Findings of Fact 399 - 403
Part 4659.0150, Subpart 1: Definition
MDH agrees to amend Subpart 1, as set forth in Finding of Fact 401 as follows:
Subpart 1. Definition. For purposes of this part “Uniform
Assessment Tool” means an assessment tool that meets the
requirements of this part and is used by a licensee to
comprehensively evaluate a resident’s or prospective resident’s
physical, mental, and cognitive needs.
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Findings of Fact 414 - 415
Part 4659.0160, Subpart 5: Relinquishing an Assisted Living Facility with Dementia Care
License
MDH agrees to amend Subpart 5 as set forth in Finding of Fact 414 as follows:
For each resident identified in subpart 2, item D, whose contract
the facilityterminates, the facility must hold a planning conference
to and develop a written relocation plan and comply with part
4659.120, subp. 7.
Findings of Fact 477 - 479
Part 4659.0200, Subpart 1: Nonrenewal of Housing, Reduction in Services; Required Notices
MDH agrees to amend Subpart 1, as set forth in Finding of Fact 477 as follows:
A facility that decides not to renew a resident’s housing under
Minnesota Statutes, section 144G.53, paragraph (a), clause (1), or
that reduces a resident’s services to the extent that the resident is
required to move under Minnesota Statutes, section 144G.55,
subdivision 1, paragraph (a), mustcomply with part 4659.01230,
subparts 6 to 9.
III.

Approved with Optional Recommended Changes.

Findings of Fact 167-170
Part 4659.0030: Responsibility to Meet Standards
MDH agrees to amend 4659.0030, as set forth in Finding of Fact 168 as follows:
The licensee facility must operate is responsible for the
management, operation, and control of the facility, and providinge
housing and assisted living services according to this chapter and
Minnesota Statutes, chapter 144G.
Finding of Fact 288
Part 4659.0120, Subpart 1, item C: Home and Community-Based Waivers
MDH agrees to amend 4659.0120, Subpart 1, item C, as set forth in Finding of Fact 288 as
follows:
“For a resident that receives a home and community-based
services waiver . . . .”
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Findings of Fact 295 - 305
Part 4659.0120, Subpart 4: Summarizing Pretermination Meeting Outcomes
MDH agrees to amend 4659.0120, Subpart 4, as set forth in Finding of Fact 304 as follows:
Within 24 hours after the pretermination meeting, the facility must
provide the resident and the resident’s representatives and case
manager, if present at the pretermination meeting, with a written
summary of the meeting, including any agreements reached about
any accommodation, modification, intervention, or alternative that
will be used to avoid terminating the resident’s assisted living
contract.
Findings of Fact 473 – 476
Part 4659.0190, Subpart 6 Training Records and Certificates
MDH agrees to amend 4659.0190, Subpart 6, as set forth in Finding of Fact 474 as follows:
Subp. 6. Training records and certificate documentation.
A.
The facility must maintain a record of staff training and
competency required under this part and Minnesota Statutes,
chapter 144G, that documents the following information for each
competency evaluation, training, retraining, and orientation topic:
***
(5) name and title of the staff person completing the training, and
the staff person's signature with a statement attesting that the
staff person successfully completed the training as described on the
certificate in the training documentation.
B.
A copy of the certificate of Documentation of the completed
competency evaluation, training, retraining, or orientation must be
provided to the employee at the time the evaluation or training is
completed.
Conclusion of Law 10.
MDH agrees that the word “representative” should be changed to “representatives” in the
following proposed Rules to reflect that representatives are defined under Part 4659.0020,
Subpart 22, to include both a designated representative and a legal representative:
4659.0120, subp. 2B (line 17.14)
4659.0120, subp. 5C (line 18.25)
4659.0120, subp. 7A (line 19.19)
4659.0130, subp. 2G(6) (line 24.13)
12

4659.0130, subp. 6A (line 26.8)
4659.0130, subp. 7 (line 26.21)
4659.0160, subp. 3 (line 35.22)
46459.0200, subp. 2B(4) (line 43.12)
If you have questions or if you wish to discuss these rules, please contact Josh Skaar, Interim
Rulemaking Coordinator, Legal Unit, Executive Office, at (651) 201-5923 or
josh.skaar@state.mn.us. After you complete your review, please send any correspondence
regarding the rules to Mr. Skaar.
Sincerely,

Lindsey Krueger, RN
Director I Office of Health Facility Complaints
Interim Program Manager I Home Care and Assisted Living Program
PO Box 3879
St. Paul, MN 55101
www.health.state.mn.us

Enclosure:

Exhibit 1 – Proposed Part 4659.0220
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EXHIBIT 1

Proposed Rule Part 4659.0220
4659.0220 Hearing process for termination appeals.
Subpart 1. Definitions. For purposes of this part, the following definitions apply:
A . “Agency" means the Minnesota Department of Health.
B. “Party” means each person named as a party by the agency in the notice of hearing or
any other persons granted permission to intervene pursuant to subpart 12. “Party”
includes the agency except when the agency participates in the hearing in a neutral or quasijudicialcapacity only.
C. “Person” means any individual, business, nonprofit association or society, or
governmental entity.
D. “Service” or “serve” means personal service or, unless otherwise provided by law, service
by first class United States mail or a licensed express mail service.
Subp. 2. Waiver. Upon request of all parties, the administrative law judge shall waive or
modify any of the procedures in this part, provided that the waiver or modification does not
conflict with any provision of Minnesota Statutes, sections 14.48 to 14.69, or statutes conferring
jurisdiction on the Office of Administrative Hearings.
Subp. 3. Request for assignment. The agency may order a hearing under this part by filing
with the docket coordinator a request for assignment of an administrative law judge. The request
must include a proposed date, time, and place for the hearing or prehearing conference.
In proposing a hearing location, the requesting agency must consider the location of known
parties, witnesses, and other participants so as to maximize convenience and minimize costs.
If requested by the chief administrative law judge or designee, the agency shall file a copy of
the notice of hearing proposed to be issued.
Subp. 4. Assignment. The chief administrative law judge or designee shall assign an
administrative law judge to hear the case and set the time, date, and place for hearing or
prehearing conference, considering the agency's request. The hearing must take place as soon as
practicable, but in no event later than 14 calendar days after the office receives the request, unless
the parties agree otherwise or the chief administrative law judge deems the timing to be
unreasonable, given the complexity of the issues presented.
Subp. 5. Certificate of service. A certificate of service must be made by the person making
the service. A certificate of service must bear the name of the person certifying that service has
been made but need not be signed or notarized.
Subp. 6. Service by mail. Service by mail or licensed overnight express mail service is effective
upon placing the item to be served in the mail or delivering it to the authorized agent of the express
mail service. Postage must be prepaid. Mail to a person other than a state agency shall be addressed
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to the last known address of the person. Agencies of the state of Minnesota may also deposit the
document with the state of Minnesota's central mail system for United States mail.
Subp. 7. Personal service. Personal service may be accomplished by either delivering the
document to the person or by leaving the document at the person’s home or place of business
withsomeone of suitable age and discretion who resides in the same house or who is located at the
samebusiness address as the person to be served.
Subp. 8. Service upon a confined person. If a person is confined to a federal or state institution,
a copy of the document must also be served upon the chief executive officer of the institution.
Subp. 9. Filing by facsimile and other means. Any paper relating to hearings conducted by
an administrative law judge under this part may be filed with the office by fax transmission.
Filings are effective on the date that the office receives the fax transmission if the transmission
is begun before 4:30 p.m. on that date. The filing of a fax has the same force and effect as the
filing of the original document. Filings made by other means are effective on the date the office
receives the filing.
Subp. 10. Notice of hearing. The agency shall issue the notice of hearing. The notice of
hearing shall be served at least 10 days before the hearing. The notice of hearing shall be served
upon all parties. The notice shall be worded in clear, nontechnical language and shall contain, at
a minimum, the following:
A. the time, date, and place for the hearing or prehearing conference;
B. the name, address, and telephone number of the administrative law judge;
C. a statement of the allegations or issues to be determined at the hearing, together with
acitation to any relevant statutes and rules. Each alleged violation of statute or rule shall be
noted;
D. a citation to the statutory authority to hold the hearing and to take the action
proposed;
E. a citation to these rules, and notification of how copies may be obtained in print or
online;
F. a brief description of the procedure to be followed at the hearing;
G. the name, address, and telephone number of the agency representative to be
contactedto discuss informal disposition of the dispute, along with an explanation of the types
of informal disposition that the agency might consider;
H. notification that a party need not be represented by an attorney but may choose to
be represented by an attorney or by any other person;
I. notification that the agency will, upon request, make an accommodation so that the
hearing location is accessible and will appoint a qualified interpreter if necessary;
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J. a statement advising the parties to bring to the hearing all documents, records, and
witnesses they need to present their position; in addition, a statement that subpoenas may be
available to compel the attendance of witnesses or the production of documents and a reference
to subparts 18 to 20 relating to subpoenas;
K. a statement advising parties that failure to appear at the hearing or prehearing
conference will result in the allegations of the notice being taken as true, and a statement which
explains the possible results if the allegations are taken as true; and
L. a statement advising the parties that state agencies are required by law to keep some
data not public, that parties are required to advise the judge if not public data is offered into the
record, and that if not public data is admitted into evidence it may become public unless a party
objects and asks for relief under Minnesota Statutes, section 14.60, subdivision 2.
Subp. 11. Default. A default occurs when a party fails to appear without the prior consent of
the judge at a prehearing conference, settlement conference, or a hearing. If the facility party
appears at a hearing but the resident party does not, the allegations in the notice of termination
shall be taken as true and deemed proved without further evidence. If the resident party appears
at a hearing, but the facility party fails to appear, the administrative law judge shall recommend
that the termination be dismissed with prejudice. If neither party appears at a hearing, the
administrative law judge shall recommend that the case be dismissed with prejudice.
Subp. 12. Petition. Any person not named in the notice of hearing who desires to participate
as a party shall submit a written petition to intervene to the administrative law judge and shall serve
a copy of the petition upon all existing parties and the agency. The petition shall show how the
petitioner's legal rights, duties, or privileges may be determined or affected by the proceeding; shall
set forth the grounds and purposes for which intervention is sought; and shall indicate petitioner's
statutory right to intervene if one should exist.
Subp. 13. Objection. Any party may object to the petition for intervention by filing a written
notice of objection with the administrative law judge within seven days of service of the petition
if there is sufficient time before the hearing. The notice shall state the party's reasons for objection,
and a copy shall be served upon all parties, the person petitioning to intervene, and the agency.
If there is insufficient time before the hearing for such written objection, the objection may be
made orally at the hearing.
Subp. 14. Order. The administrative law judge shall allow intervention upon a proper
showing pursuant to subpart 12 unless the administrative law judge finds that the petitioner's
interest is adequately represented by one or more other parties participating in the case.
Subp. 15. Prehearing Conference. The administrative law judge shall hold a prehearing
conference prior to the hearing upon request of any party or if the judge determines that a
prehearing conference is necessary.
The purpose of the prehearing conference is to simplify the issues to be determined at the
hearing; to consider amendment of the agency's notice if necessary; to obtain agreements about
uncontested facts or admissibility of testimony or exhibits; to determine the identity and number
of proposed witnesses for each party; to consider such other matters that may be necessary or
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advisable; to set the time, date, and place for hearing if not previously set; to identify and exchange
documentary evidence; to consider whether an interpreter or other accommodation is needed; and,
if possible, to reach a settlement without the necessity for further hearing.
A prehearing conference shall be an informal proceeding conducted expeditiously by the
administrative law judge. It may be conducted by telephone. Agreements on the simplification
of issues, uncontested facts, admissibility of evidence, or other matters shall be either entered on
therecord at the hearing or included in a written order by the administrative law judge.
Subp. 16. Prehearing Motions. A party desiring the administrative law judge to issue an
order before the hearing or during a continuance in the hearing (other than a request for a
continuance or a subpoena) shall make a request to the administrative law judge in writing. The
request shall state, in detail, the need for the order and what is being requested. A copy of the
request shall be served upon all parties. A party who opposes the granting of a motion should notify
the administrative law judge as soon as possible. The administrative law judge shall notify all
parties of the order orally or in writing.
Subp. 17. Prehearing discovery. A party may demand that any other party disclose the names
and addresses of all witnesses that the other party intends to have testify at the hearing. The
demand shall be in writing and shall be directed to the party or the party's attorney or
representative. Responses to the demand shall be served within ten days of receipt of the demand.
Any witnesses unknown at the time of the disclosure shall be disclosed as soon as they become
known. Any party that unreasonably fails to make a requested disclosure shall not be allowed to
call the witness at hearing.
Subp. 18. Requests. A party may obtain a subpoena to compel the attendance of a witness
or the production of documents by submitting a written request to the administrative law judge.
The request shall indicate the name and address of the person upon whom the subpoena will be
served; a brief statement of the potential relevance of the testimony or documents sought; and, if
the subpoena request is for the production of documents, the requested documents should be
identified with specificity.
Subp. 19. Service. Subpoenas shall be served personally in the manner provided in subpart
7. They shall not be served by mail. The witness fees applicable in the district courts pursuant to
Minnesota Statutes, section 357.22, shall apply and shall be paid to the potential witness at the time
of service.
Subp. 20. Objection to a subpoena. Any person served with a subpoena may file an
objection to the subpoena with the administrative law judge. The objection shall be filed
promptly, and in any event at or before the time specified in the subpoena for compliance. The
administrative law judge shall cancel or modify a subpoena that is unreasonable or oppressive,
considering the issues or amounts in controversy, the costs or other burdens of compliance
compared to the value of the testimony or evidence to a party's case, and any alternative methods
of obtaining the desired testimony or evidence. Modification may include requiring the party
requesting the subpoena to pay reasonable costs of producing documents, books, papers, or other
tangible things.
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Subp. 21. Requests to change date, time, or place of hearing. Any party who desires to
change the date, time, or place from that announced in the notice of hearing shall contact the
other known parties, or their representatives, and seek agreement regarding a new time, date, or
place. If the parties can agree, and if the administrative law judge's schedule allows, the
administrative law judge shall approve the change.
Subp. 22. Notice of change. If time permits, the agency shall send a written notice to all
parties and the administrative law judge setting forth the new time, date, or place.
Subp. 23. Continuances during a hearing. If it appears in the interest of justice that further
evidence should be received, the administrative law judge shall continue the hearing to a future
date. Oral notice on the record shall be sufficient notice of the additional date.
Subp. 24. Conduct of hearing. The hearing shall be conducted substantially in the
following manner:
A. The administrative law judge shall open the hearing by reading the title of the case,
asking the parties or counsel to note their appearances, and explaining the hearing procedure to
unrepresented parties.
B. Any stipulations, settlement agreements, or consent orders entered into by any of
the parties prior to the hearing shall be entered into the record.
C. The party with the burden of proof shall begin the presentation of evidence unless
orderedotherwise. It shall be followed by the other parties in a sequence determined by the
administrativelaw judge.
D. Testimony may be given in narrative fashion by witnesses rather than by
question-and-answer format.
E. Cross-examination of witnesses shall be conducted in a sequence and in a manner
determined by the administrative law judge to expedite the hearing while ensuring a fair
hearing. At the request of the party whose witness is being cross-examined, the administrative
law judge shall make such rulings as are necessary to prevent argumentative, repetitive, or
irrelevant questioningand to expedite the cross-examination to the extent consistent with the
disclosure of all relevant testimony and information.
F. Any party may be a witness or may present other persons as witnesses at the hearing.
All oral testimony at the hearing shall be under oath or affirmation.
G. A party may question an adverse party, or any witness identified with an adverse
party, by leading questions and contradict and impeach that witness on material matters.
H. When all parties and witnesses have been heard, the hearing shall be closed unless
a continuance has been ordered under subpart 21.
Subp. 25. Necessary preparation. A party shall have all evidence to be presented, both oral
and written, available on the date for hearing. Requests for subpoenas, depositions, or continuances
shall be made within a reasonable time after their need becomes evident to the requesting party.
Parties shall have enough copies of exhibits so that they can provide a copy to each other party
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atthe time the exhibit is introduced unless that other party has already obtained a copy through
discovery.
Subp. 26. Responding to orders. If the administrative law judge orders that parties do an
act, or not do an act, the parties shall comply with the order. If a party objects to an order, such
objection shall be stated in advance of the order as part of the record.
Subp. 27. Copies. The administrative law judge shall send copies of all orders or decisions
to all parties simultaneously. Any party sending a letter, exhibit, brief, memorandum, or other
document to the administrative law judge shall simultaneously send a copy to all other parties,
provided, however, that this requirement shall not apply to requests for subpoenas, unless the
subpoena requests documents or other discovery.
Subp. 28. Representation by counsel. A party need not be represented by an attorney but
maychoose to be represented by an attorney or by any other person. If a party has notified other
parties that the party will be represented by an attorney, all communications shall be directed to
that attorney.
Subp. 29. Offering evidence. Any person may offer testimony or other evidence relevant to
the case. Any nonparty offering testimony or other evidence may be questioned by parties to the
proceeding.
Subp. 30. Questioning witnesses. Generally, nonparties shall not be allowed to question
witnesses, provided, however, that the administrative law judge may allow such questioning as
isnecessary for the development of a full and complete record.
Subp. 31. Impartiality of Administrative Law Judges. An administrative law judge shall
be impartial, objective, and even-handed. If at any time the administrative law judge is unable to
conduct any proceeding in an impartial manner, the administrative law judge shall withdraw.
Upon the filing in good faith by a party of an affidavit of prejudice, the chief judge shall
determine the matter as a part of the record provided the affidavit shall be filed no later than five
days prior to the date set for hearing. A judge must be removed upon an affirmative showing of
prejudice or bias. A judge may not be removed merely because of rulings on prior cases.
Subp. 32. Communications. The administrative law judge shall not communicate directly or
indirectly with any person or party concerning any issue of fact or law relevant to a pending case
except upon notice to all parties and opportunity for them to participate, except that:
A. ex parte communication for scheduling, administrative purposes, or emergencies
that do not deal with substantive matters or issues on the merits are authorized;
B. a judge may consult with other judges and with office personnel in carrying out the
judge's adjudicative responsibilities; and
C. communication expressly authorized by law is permitted.
Subp. 33. Duties. Consistent with law and these rules, the administrative law judge shall perform
the following duties:

EXHIBIT 1

A. receive, and recommend action to the chief administrative law judge upon receipt
of, requests for subpoenas;
B. hear and rule on motions;
C. preside at the hearing;
D. administer oaths and affirmations;
E. grant or deny continuances;
F. examine witnesses as necessary to make a complete record;
G. prepare findings of fact, conclusions, and recommendations;
H. make preliminary, interlocutory, or other orders as necessary to assure a fair hearing;
I. recommend a summary disposition of the case or a portion of it where there is no
genuineissue as to any material fact or recommend dismissal where the case or a portion of it
has becomemoot or for other reasons; and
J. do all things necessary and proper to the performance of the foregoing.
Subp. 34. Admissibility of evidence. The administrative law judge shall admit all evidence
that logically tends to prove or disprove an important fact, including hearsay, if it is the type of
evidence on which reasonable, prudent persons are accustomed to relying on the conduct of their
serious affairs. The administrative law judge shall give effect to the rules of privilege recognized
by law. Evidence, which is incompetent, irrelevant, immaterial, or unduly repetitious shall be
excluded.
Subp. 35. Submitting evidence. Evidence must be offered to be considered. All evidence to be
considered in the case, including all records and documents in the possession of the claimant
agency or a true and accurate photocopy thereof, shall be offered and made a part of the record in
the case. No other factual information or evidence shall be considered in the determination of the
case.
Subp. 36. Documents. Documentary evidence may be introduced in the form of copies or
excerpts or may be incorporated by reference into the record. Copies of a document shall be received
to the same extent as the original document unless a genuine question is raised as to the accuracy
or authenticity of the copy or, in the circumstances, it would be unfair to admit the copy in lieu
ofthe original.
Subp. 37. Administrative notice of facts. The administrative law judge may take notice of
judicially cognizable facts but shall do so on the record and with the opportunity for any party to
contest the facts so noticed.
Subp. 38. Burden of proof. The party with the burden of proof shall have the burden of
supporting its proposed action by a preponderance of the evidence. If another party asserts any
affirmative defenses, that party shall have the burden of proving the defense by a preponderance
of the evidence.
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Subpart 39. Maintaining the hearing record. The administrative law judge shall maintain
the official record in each case until the issuance of the report, at which time the record, except
for the audiomagnetic recordings thereof, shall be sent to the agency. The audiomagnetic
recordings shall be retained by the office for five years from the date that the record is returned
to the agency. Unless an agency requests a longer retention period for a specific case, the
recordings may be erased or otherwise destroyed at the end of the five-year period.
Subp. 40. Content of record. The record shall contain:
A. the notice of hearing and all motions and orders which have been reduced to
writing;
B. evidence received or considered;
C. an audiomagnetic recording of the hearing;
D. the administrative law judge's report;
E. all memoranda or data submitted by any party in connection with the case; and
F. the transcript of the hearing if one was prepared.
Subp. 41. Closing hearing record. The hearing record shall be closed upon the completion
of the testimony, or receipt of the final written memorandum or transcript, if any, or late-filed
exhibits which the parties and the administrative law judge have agreed should be received into
the record, whichever occurs latest.
Subp. 42. Transcript. The audiomagnetic recording of the hearing shall be transcribed if
requested by a party or if ordered by the chief administrative law judge. The party requesting a
transcript is responsible for the cost. The parties may agree to divide the cost. When the chief
administrative law judge requests a transcript, the agency is responsible for the cost.
Subp. 43. Administrative Law Judge’s Report. Following the close of the hearing record,
the administrative law judge shall make a report pursuant to Minnesota Statutes, section 14.50,
and, upon completion, a copy of the report shall be served upon all parties.
Subp. 44. Cameras. Television, newsreel, motion picture, still or other cameras may be
operated in the hearing room during the course of the hearing unless the administrative law judge
determines that such operation is disrupting the hearing.
Subp. 45. Recordings. The official audiomagnetic recording of the hearing shall be made by
the administrative law judge. Any party may also record all or part of the proceedings. Nonparties
may record all or part of the proceedings unless the administrative law judge determines that such
recording is disrupting the hearing. In the event of failure of the official recording equipment,
theadministrative law judge may direct any person or party to provide the administrative law
judge with its original recording or a copy of any recording of the proceeding upon payment of
the costof the recording medium.
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Subp. 46. Other conduct. Pursuant to and in accordance with the provisions of Minnesota
Statutes, section 624.72, no person shall interfere with the free, proper, and lawful access to or
egress from the hearing room. No person shall interfere with the conduct of, disrupt, or threaten
interference with or disruption of the hearing. In the event of such interference or disruption or
threat thereof, the administrative law judge shall read this rule to those persons causing such
interference or disruption and thereafter proceed as is deemed appropriate.
Subp. 47. Rehearing. Any agency notice of and order for rehearing shall be served on all
parties in the same manner prescribed for the notice of and order for hearing, provided that the
administrative law judge shall permit service of the notice of and order for rehearing less than 20
days prior to rehearing if the parties agree to such earlier service. The rehearing shall be conducted
in the same manner prescribed for a hearing.

